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Continuance of Trust Powers When State Bank 
Converted Into National Bank 


Where a state bank was named as a co-executor and trus- 
tee under a will, and duly qualified thereunder as such co- 
executor and entered upon the discharge of its duties as such, 
and subsequently was converted into a national bank, it was 
held that the national bank had the right and power to con- 
tinue to act as co-executor and trustee. This point was 
decided by the Supreme Court of South Carolina in the case 
of Citizens & Southern National Bank of South Carolina v. 
Conner, Supreme Court of South Carolina, 11 S, EK. (2d) 271. 

It is significant to note in this case that while the South 
Carolina law and the Federal law are silent as to what hap- 
pens to trust powers where a bank is converted from a state 
bank to a national bank and the same corporation is contin- 
ued, specific provision as to the continuance of trust powers 
has been made where two corporations are consolidated and a 
new corporation is formed. Both the South Carolina law and 
the Federal law, therefore, recognize the reasonableness of 
the continuance of fiduciary powers. All of the decided cases 
that have been brought to the attention of the courts where 
states had statutes similar to the South Carolina statutes with 
regard to consolidations have held that when the continuance 
of the trust powers is provided for by the merger statutes in 
the case of a consolidation, the trust powers continue after a 
conversion from a state bank to a national bank. 

In accordance with the policy of having these powers con- 
tinue, the court concluded that it saw no good reason why 
such powers should be lost simply because an institution 
~ NOTE—For similar decisions see Banking Law Journal Digest (Fifth 


Edition) §§485, 922. 
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changed its supervision from state supervision to Federal su- 
pervision. In its opinion, the court wrote: 





The question raised in: this case has never been decided in South 
Carolina. There is no statute in South Carolina that specifically refers 
to the conversion of a state bank into a national bank. None is neces- 
sary because there is ample federal authority, in the absence of a state 
statute prohibiting such a conversion, to provide for the conversion. 
When a state bank is converted into a national bank the identity and 
corporate existence of the state bank is not destroyed but continues. 
The national bank acquires both the assets and liabilities of the state 
bank. Metropolitan Nat. Bank v. Claggett, 141 U. S. 520, 12 S. Ct. 
60, 35 L. Ed. 841; Michigan Insurance Bank v. Eldred, 143 U. S. 293, 
12 S. Ct. 450, 36 L. Ed. 162. 

The federal statute that provides for the conversion of a state bank 
into a national bank, Title 12, Section 35, U. S. C. A., makes no pro- 
vision as to the trust powers. 

An analogy to the conversion of a state bank to a national bank 
is the case of a merger or consolidation where two corporations unite 
and merge their assets. 

Where two corporations are consolidated the old one is dissolved 
and a new corporation is created. Atlantic & G. Railroad v. Georgia, 
98 U. S. 359, 25 L. Ed. 185, 186; Keokuk Railroad v. Missouri, 152 
U.S. 301, 14S. Ct. 592, 38 L. Ed. 450. 

We find the following statutory authority for the policy that fidu- 
ciary powers continue: 

In 1925, Sections 7757 and 7758 of the Code of 1932 were passed 
providing machinery for the merger and consolidation of corporations 
and set forth in Section 7758 the following: “§ 7758. Powers of 
Consolidated Corporation—Property, Etc., Vested—When the agree- 
ment is signed, acknowledged, filed and recorded, as in the preceding 
section is required, the separate existence of the constituent corpora- 
tions shall cease, and the consolidating corporations shall become a 
single corporation in accordance with the said agreement, possessing 
all the rights, privileges, powers and franchises, as well of a public as 
of a private nature, and being subject to all the restrictions, disabili- 
ties and duties of each of such corporations so consolidated, and all 
and singular, the rights, privileges, powers and franchises of each of 
said corporations.” 

In 1930, the General Assembly passed Section 7876 providing for 
the merger of a state bank with a national bank and specifically pro- 
vided that the new corporation should continue to have the fiduciary 
powers which the state bank had before the merger. 

Title 12, Section 34a U. S. C. A., providing for the consolidation 
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of state and national banks, specifically provides that all of the rights, 
franchises, etc., shall vest in the consolidated corporation, and also 
provides that all other rights and interest as trustee, executor, admin- 
istrator, etc., shall continue in the new corporation. 

In 1926, the General Assembly passed Section 7834 of the Code of 
Laws of 1932, which provided that if a national bank was converted 
into a state bank that the fiduciary powers should continue. 


Both the South Carolina law and the federal law recognize the 
reasonableness of the continuance of fiduciary powers. This court can 
see no good reason why such powers should be lost simply because an 
institution changed its supervision from state supervision to federal 
supervision, or from federal supervision to state supervision. The 
policy of having these powers continue is plainly set forth in the stat- 
utes in analogous cases and I find that the General Assembly has acted 
to establish the policy of the continuance of fiduciary powers in the 
case of a conversion of a state bank into a national bank, although 
there has been no specific enactment of legislation on this point. 


In the case of In re Barreiro’s Estate, 125 Cal. App. 153, 13 P. 2d 
1017, a state bank was consolidated with other state banks and the 
resulting consolidated bank was later converted into and became a 
national bank. The California Legislature had passed laws providing 
for the continuance of trust powers in the event of a consolidation or 
merger, but like the South Carolina Legislature had not specifically 
provided for the continuance of trust powers in the case of a conver- 
sion where the converted bank was the same corporation and not a new 
corporation as in the case of a merger. ‘The court held that although 
there was no specific statute authorizing the converted bank to con- 
tinue the fiduciary powers that had formerly belonged to the corpora- 
tion when it was a state bank, that the California Legislature had acted 
in laying down the policy of continuance of fiduciary powers and that 
the converted bank had continued to have the fiduciary powers which 
the state bank had. 

In the case of Alt v. Liberty National Bank & Trust Co., 260 Ky. 
87, 83 S. W. 2d 866, the Liberty Bank and Trust Company was con- 
verted pursuant to the provisions of Section 35, Title 12, U. S. C. A., 
and became a national bank under the name of Liberty National Bank 
and Trust Company of Louisville. Shortly after its conversion its 
right to continue to act as fiduciary under the original appointment 
of the state bank was questioned. Suit was filed to determine the rights 
of the bank. The court held, first, that the question of the right of a 
state bank to continue to act in a fiduciary capacity after its conver- 
sion was a matter of state and not of federal law. Ex parte Worces- 
ter, County National Bank of Worcester, 279 U. S. 347, 49 S. Ct. 368, 
73 L. Ed. 733, 61 A. L. R. 987. 
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The court then said that the next questions presented were whether 
the Legislature had the power to permit the continuance of trust 
powers in a converted bank and if it had the power had it exercised it, 
The court held, first, that the Legislature had the power and that 
although there was no specific statute authorizing the continuance of 
the power in the case of a conversion that the statutes which author- 
ized the continuance of fiduciary powers in the case of consolidations 
where a new corporation was formed constituted an exercise of legisla- 
tive power and that the converted bank continued to have the fiduciary 
powers. This case cited with approval the California cases of In re 
Barnett’s Estate, 97 Cal. App. 138, 275 P. 453, and In re Barreiro’s 
Estate, 125 Cal. App. 153, 13 P. 2d 1017. 

In the case of Chicago Title & Trust Co. v. Zinser, 264 Ill. 31, 105 
N. E. 718, Ann. Cas. 1915 D, 931, two corporations, each of which 
had fiduciary powers, were consolidated. ‘The Illinois statutes pro- 
vided for the consolidation of corporations. The court held that there 
was a difference between an individual trustee and a corporate trustee; 
that no personal, individual confidence was imposed in a corporate 
trustee and that a testator, who had selected a corporate trustee, was 
presumed to have taken notice of the existing law and the existing 
legislative policy and that the consolidated corporation retained the 
right to continue to act as executor and trustee. 

Counsel have brought to the attention of the court decisions from 
Massachusetts and Virginia in cases in which state banks converted 
into national banks were not permitted to continue their fiduciary 
powers. 

A leading case in Massachusetts is the Petition of Commonwealth 
Atlantic National Bank of Boston, 249 Mass. 440, 144 N. E. 443. 
The Massachusetts Trust Company was named executor under the will 
and afterwards became converted into a national bank and thereafter 
consolidated with another national bank. Under the Massachusetts 
law an executor takes his appointment from the Probate Court in very 
much the same way that an administrator is appointed in South Caro- 
lina and the court held that the converted bank which had consolidated 
with another national bank could not act as executor. There is no 
statute in Massachusetts similar to the South Carolina, California and 
Kentucky statutes which permit the continuance of fiduciary powers 
in the event of a consolidation. The decision in the above case was 
reviewed and confirmed in the case of Commonwealth Atlantic National 
Bank of Boston, Petitioner, 261 Mass. 217, 158 N. E. 780. In this 
case the same State Trust Company had been appointed by the Pro- 
bate Court as trustee under two wills and as conservator of a third 
estate and was then converted into a national bank and this national 
bank was consolidated with another national bank under the name The 
Commonwealth Atlantic National Bank of Boston as in the above 
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case, and the court again held that the bank could not continue to 
exercise the fiduciary powers. 

Both of those cases are different from the case at bar because in 
both cases the court was dealing with a consolidated corporation which 
was a different corporation from the corporation appointed in the 
first instance. The Massachusetts law is different from the South 
Carolina law in that there are no statutes setting out a state policy 
of the continuance of trust powers and on the contrary the policy is 
held to be against the continuance of fiduciary powers. These cases 
can be distinguished from the case at bar because of the difference 
between the South Carolina statutes and the Massachusetts statutes. 

Counsel have also cited to the court a Virginia case of Hofheimer v. 
Seaboard Citizens’ National Bank of Norfolk, 154 Va. 392, 153 S. E. 
656. In this case a State Bank was named as co-executor under a will 
and thereafter prior to the death of testator it was consolidated with 
a National Bank and the court refused to allow the consolidated Na- 
tional Bank to qualify as executor. On a rehearing in this case, 154 
Va. 896, 156 S. E. 581, certiorari denied, 283 U. S. 855, 51 S. Ct. 648, 
75 L. Ed. 1462, the court adhered to its former judgment. If this 
case had come up today in South Carolina, Sec. 7876 of the Code of 
1932, which specifically provides for the continuance of fiduciary 
powers in the consolidated corporation in South Carolina would have 
made the decision opposite to the decision of the Virginia court. This 
case can be distinguished and is not applicable and should not be fol- 
lowed for the reasons that it involves a consolidation and not a con- 
version; it involves a new corporation having the continuance of fidu- 
ciary powers and not the same corporation having a continuance of 
fiduciary powers, and the Virginia statutes are different from those of 
South Carolina. The Virginia Legislature has not in a case of either 
conversion or consolidation made provision for the continuance of 
fiduciary powers. In addition to the above, the Virginia court makes 
a distinction between a situation where the executor has taken office 
prior to the time of the consolidation. In the Virginia case the con- 
solidation happened during the lifetime of the testator before the 
executor qualified. But the fundamental and important difference is 
the difference between the action taken by the Legislature of South 
Carolina providing for the continuance of fiduciary powers and the 
Virginia statutes which do not make a similar provision. 

This is a case of novel impression in South Carolina and a court in 
South Carolina is at liberty to follow the authorities from other 
states that it finds persuasive because of similarity of these statutes 
to the South Carolina statutes, and because they lay down a policy 
that in the opinion of the court is sound public policy and produces a 
just result. The reasoning in the Massachusetts and Virginia cases 
does not appeal to this court as being sound and is not applicable to 
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South Carolina, where the General Assembly has exercised its power 
to lay down a policy in the state for the continuance of trust powers. 

The able and excellent argument made by the counsel for defend- 
ant is not supported by the decisions of the courts in states that 
have statutes similar to the South Carolina statutes, and this court 
feels that justice requires that it follow the reasoning in the California 
case and follow the Kentucky case which is directly in point. 

It is, therefore, 

Ordered, first, that The Citizens and Southern National Bank of 
South Carolina is the co-executor and the trustee under the will of 
Henry W. Conner. 

Further ordered, that James Conner, as co-executor, be authorized 
and directed to recognize The Citizens and Southern National Bank of 
South Carolina as his co-executor and the powers which The Citizens 
and Southern Bank of South Carolina had prior to the conversion of 
the state bank into a national bank continue in the national bank. 

Further ordered, that James Conner, as co-executor, be authorized 
and directed to deliver to The Citizens and Southern National Bank 
of South Carolina, as trustee, the cash and securities and other prop- 
erty which are to be delivered to the trustee named in the will and that 
the trust powers continue in the plaintiff bank. 


Liability of Depositary for Fiduciary’s Mis- 
appropriation 


An administrator deposited in his personal savings account 
the proceeds from the sale of bonds belonging to the estate. 
Subsequently, he transferred various amounts from his sav- 
ings account to two checking accounts in the same bank in 
order to make good an overdraft in one of them and to repay 
a loan to the bank from the other. It was held that the bank 
was liable for the amount received in payment of the loans 
and the overdraft. 

In passing upon the question presented relative to the lia- 
bility of the bank, the court reiterated the following rule as 
established by the great weight of authority: “A bank which 
permits a trustee to transfer known trust funds to his own 
private account does not itself become liable merely because 









NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §416. . 
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it permits such a transfer. In order that a bank may be held 
liable, it must appear that in addition to merely permitting 
such transfer, it, the bank, actually participated in some man- 
ner in the misappropriation. A receipt of the funds by the 
bank in payment of the personal debt of the trustee is par- 
ticipation.” Pitzen v. Doubleday, Supreme Court of Wash- 
ington, 105 Pac. Rep. (2d) 726. 

The facts in this case are set forth in greater detail in the 
following paragraphs quoted from the court’s opinion: 


Dominick McFadden and Bridget E. McFadden, husband and wife, 
were residents of and owned property in Pierce county. May 11, 
1935, Bridget E. McFadden died, and on the fourteenth day of that 
month Robert S. Doubleday was appointed and qualified as the admin- 
istrator of her estate. July 24, 1935, he filed an inventory of her 
estate which showed that the estate owned a small tract of land and 
money deposited in the National Bank of Tacoma, and in the United 
Mutual Savings Bank. The total value of the estate was shown to be 
$1,384.04. 

Dominick McFadden died September 18, 1935, and Doubleday was 
appointed administrator of his estate. The inventory of that estate 
disclosed assets of the value of $2,364.12. 

The estates were consolidated and eventually closed. Thereafter, 
the estate proceedings were reopened, and respondent O. M. Pitzen was 
appointed administrator de bonis non of the consolidated estates, and 
brought this action to recover from the defendants. 

During her lifetime, Bridget E. McFadden kept U. S. Government 
bonds registered in her name of the face value of $8,000 in a safe 
deposit box in the Bank of California. During the month of July, 
1935, Doubleday opened the safe deposit box and took therefrom the 
Government bonds. No inventory was made of these bonds in either 
the estate of Bridget E. McFadden or Dominick McFadden. On or 
about August 1, 1935, Doubleday consulted the cashier of the appel- 
lant bank relative to securing the money then due upon the bonds, 
claiming they had been given to him by Mrs. McFadden. Doubleday’s. 
testimony, in which he was corroborated by the cashier, was as fol- 
lows: “I explained to him the gift of these bonds to me, a rather 
unconventional way of conveying them, and I asked him if he would 
not permit them to be cashed without raising any question.” 

The cashier agreed to send the bonds to Washington for the pur- 
pose of securing the money due thereon. November 7, 1935, Double-- 
day presented to the cashier of appellant’s bank the bonds, three of 
$1,000 each and one of $5,000. The bank took the bonds and for- 
warded them to the Treasurer of the United States for payment. The 
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United States Treasurer then demanded documentary evidence of the 
ownership of the bonds and the death of the payee Mrs. McFadden. 
The cashier or clerk of appellant prepared, upon a blank provided by 
the Government to identify Mrs. McFadden as the person whose name 
was registered as owner of the bonds, certain affidavits, these affidavits 
being signed by Doubleday and another individual. They were sworn 
to before the bank cashier, who was a notary public. The affidavits 
disclosed that Mrs. McFadden was deceased, that the bonds were 
found among the effects of the decedent, that Doubleday was the 
administrator of her estate, and that the bonds actually were the prop- 
erty of the estate represented by Doubleday. In a letter addressed to 
the United States Treasury, signed by the bank cashier, it was stated: 
“You will also find enclosed a copy of the Letters of Administration 
No. 28932 authorizing Robert S. Doubleday, administrator of the 
Estate of Bridget E. McFadden.” 

The Treasurer of the United States thereafter issued and sent to 
the bank a check payable “To the Order of Estate of Mrs. Bridget 
McFadden, Deceased, by Robert S. Doubleday, Administrator.” 

The check was in the sum of $8,170, which covered the amount 
due upon the bonds and accrued interest in the’ sum of $170. The 
check was sent to the bank, and by one of its officers delivered to 
Doubleday, who endorsed it “Estate of Mrs. Bridget McFadden, 
Deceased, by Robert S. Doubleday, Administrator.” ‘The amount of 
the check, less collection charges of $25, was then placed to the credit 
of Doubleday’s personal savings account in appellant bank. 

Prior to the times we have mentioned, Doubleday had two checking 
accounts in the bank; one known as the Motor Line, the other as the 
Glacier Mining Company account. After the money had been depos- 
ited in the savings account, Doubleday proceeded to transfer it in 
varying amounts to those two checking accounts, and from them he 
paid many of his own bills, debts, and accounts. The payments 
included one thousand dollars to the appellant bank, this amount rep- 
resenting money to be paid by the bank to the vendor of some real 
property, pursuant to a contract under which two of the bank offi- 
cials were named as vendees. Doubleday made this payment through 
the bank as part of a transaction whereby he was made the assignee 
of the bank officials’ interest in the land. This money was paid by the 
bank to the vendor. April 20, 1936, Doubleday executed his note to 
the bank in the sum of $650 which he paid April 28, 1936. The evi- 
dence does not disclose from what source Doubleday secured the money 
to pay this note. July 1, 1936, the Glacier Mining Company account 
was overdrawn in the sum of twenty dollars, and money was taken 
from the savings account to make good this overdraft. September 3, 
1936, he borrowed one hundred fifty dollars from the bank which was 
thereafter repaid from the Motor Line account. On the same day it 
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was found that the Motor Line account did not have sufficient funds to 
repay the loan, and $220 was transferred from Doubleday’s savings 
account for the purpose of making good the charges. July 2, 1937, 
Doubleday executed a note to the bank for the sum of one hundred 
dollars. August 31, 1937, the bank paid this note by withdrawing 
fifty dollars each from the Motor Line account and from the savings 
account. 

There was abundant evidence produced at the trial to prove that 
Doubleday appropriated the money received from the bonds, and used 
it for his own account. It is equally clear that the bank officials knew 
these facts. 

Appellant contends that it acted in good faith in allowing Double- 
day to deposit the money in the savings fund and to then withdraw it 
for his own purposes, for the reason that its officials believed Double- 
day when he told them that Mrs. McFadden had made him a present of 
the bonds. It further maintains that in any event it is not liable for 
the misdeeds of Doubleday even though its officers knew he was using 
the funds of the estate. 

There is much to be said in favor of appellant’s first contention. 
Doubleday had a good reputation, was a customer of the bank, and 
nothing had occurred which had caused the bank officials to have the 
least suspicion regarding his good faith. 

In urging that in any event it is not responsible, appellant calls our 
attention to Rem. Rev. Stat. § 3410—1, and to our holding in 
Moody v. Clarke County Bank of Washougal, 181 Wash. 263, 42 
I. 2d 803. 

We are unable to see the application of the statute. Appellant’s 
officers knew that Doubleday received the check, and endorsed it as the 
administrator of the Bridget E. McFadden Estate, and that he there- 
after used the money for his own purposes. They had actual knowl- 
edge of the misappropriations. 

The Moody case, supra, is in point and determines the disposition 
of this case. In that case it appeared that O. Hiim was cashier of 
the defendant bank and guardian of an estate which had funds depos- 
ited in the bank. He withdrew one thousand dollars from the guard- 
ianship account and placed it in his private checking account. Later 
other funds were in like manner withdrawn from the account of the 
estate and deposited to the credit of a corporation of which Hiim 
was an officer. Hiim used the withdrawn funds for his own purposes. 
In passing upon the question presented relative to the liability of the 
bank, this court stated: 

“The rule established by the great weight of authority is to the 
effect that a bank which permits a trustee to transfer known trust 
funds to his own private account does not itself become liable merely 
because it permits such a transfer. [Citing cases. ] 
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“In order that a bank may be held liable, it must appear that in 
addition to merely permitting such transfer, it, the bank, actually 
participated in some manner in the misappropriation. 

“No case has been cited and we have found none which holds that 
anything less than a receipt of the funds by the bank in payment of 
the personal debt of the trustee is participation. But, even though 
participation may be something less than the actual obtaining of the 
funds from the wrongdoer, still we find nothing of that nature here.” 

We are unable to measure any difference between the facts in the 
Moody case and those presented here. In each a bank representative 
knew of the misappropriation and the loss occasioned to the estate. 
We are not disposed to depart from the rule announced in that case. 

Respondent insists, however, that the one thousand dollars paid 
for the property belonging to the bank officers should be charged to 
the bank. Again, it must be stated that that transaction involved the 
officers in their personal affairs, and not as representatives of the bank. 

Respondent .cites Harden v. State Bank of Goldendale, 118 Wash. 
234, 203 P. 16, as authority for holding appellant responsible. The 
case does not aid respondent, however, for the reason that the bank in 
that case took the property of the estate as collateral security for the 
payment of the administrator’s note made to the bank. In that case, 
the bank made a profit, or at least secured a benefit, as the result of a 
wrong which it knew the administrator was perpetrating. The facts 
in that case are entirely unlike those in the case at bar. 

The appellant bank did not profit from any of the misappropria- 
tions, except in the payments of the loans which Doubleday secured 
from it and the payment of twenty dollars overdraft on the Glacier 
Mining Company account. 

Under the rule announced in the Moody case, supra, and the 
authorities cited therein, the bank was responsible for these amounts, 
which total two hundred seventy dollars. 

The judgment is reversed with instructions to the trial court to 
enter judgment against appellant bank in the sum of two hundred 
seventy dollars, together with interest thereon at the legal rate from 
the dates the sums were paid to appellant. 


Lien and Set-off of Bank Against Depositor 


A banker’s general lien, as provided by statute, is depend- 
ent on possession, upon all property in his hands belonging to 
a customer, for the balance due to him from such customer in 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §771. 
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the course of the business. It is a lien on the securities such 
as commercial paper deposited with the bank by the customer 
in the course of business. 

On the other hand, the so-called “‘lien” of the bank on the 
depositor’s account or funds on deposit is not technically a 
lien, for the bank is the owner of the funds and a debtor of 
the depositor, and consequently cannot have a lien on its own 
property. The right of the bank to charge the depositor’s 
fund with his matured indebtedness is more correctly termed 
a right of set-off. Gonsalves v, Bank of America National 
Trust & Savings Association, Supreme Court of California, 
105 Pac. Rep. (2d) 118. 

The following paragraphs are quoted from the court’s 
opinion: 

This is an action to recover the amount of a bank deposit, with 
interest and damages. The facts are stipulated. 

On June 18, 1929, plaintiff Joe S. Gonsalves and his wife made a 
demand note in the sum of $5,360 to defendant’s predecessor. The 
note was secured by a chattel mortgage. In 1932 defendant sold the 
secured property and partially satisfied the obligation, leaving a defi- 
ciency of $2,238.60. ‘The note was then assigned to H. C. Winklemen 
for the purpose of collecting the balance due. 

On June 15, 1933, Winklemen filed his action on the note in the 
San Francisco Superior Court, against Gonsalves and his wife. No 
service of summons was ever made in this action. 

On June 23, 1937, Gonsalves had on deposit in one of defendant’s 
branches the sum of $1,308.91. The bank, on said date, notified him 
that it was exercising its right of set-off and appropriating the entire 
amount to apply on the indebtedness of the note. Thereafter Gon- 
salves presented a check for the amount on deposit, which was refused 
on the ground that the money had been properly taken by the bank. 

On July 29, 1937, Gonsalves brought the present action in the 
Superior Court of Stanislaus County to recover the amount of the 
deposit, and damages for failure to pay the check. On April 21, 1938, 
while this action was pending, the San Francisco Superior Court, act- 
ing under the provisions of section 58la of the Code of Civil Pro- 
cedure, dismissed the first action by the bank against Gonsalves and 
his wife for failure to serve and return summons within three years 
from the filing of the action. The said court made a finding that the 
defendants Gonsalves had not been absent from the state during the 
period, 

The trial court in the present action concluded that when the three- 
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year period of section 581a ran on the bank’s action, the San Francisco 
court lost jurisdiction to render a judgment, and that no cause of 
action existed upon which the right of set-off could be exercised. 
Hence the purported set-off was held to be ineffective, and judgment 
was given in favor of Gonsalves against the bank. The defendant 
bank appealed from this judgment. Plaintiff also appealed from that 
part of the judgment denying him special damages. 

Section 581la of the Code of Civil Procedure reads, in part, as fol- 
lows: “No action heretofore or hereafter commenced shall be further 
prosecuted, and no further proceedings shall be had therein, and all 
actions heretofore or hereafter commenced must be dismissed by the 
court in which the same shall have been commenced, on its own motion, 
or on motion of any party interested therein, whether named in the 
complaint as a party or not, unless . . . the summons shall be 
served and return thereon made within three years after the com- 
mencement of said action. But all such actions may be prosecuted, 
if appearance has been made by the defendant or defendants, within 
said three years in the same manner as if summons had been issued and 
served; provided, that, except in actions to partition or to recover 
possession of, or to enforce a lien upon, or to determine conflicting 
claims to, real or personal property, no dismissal shall be had under 
this section as to any defendant because of the failure to serve sum- 
mons on him during his absence from the State, or while he has secreted 
himself within the State to prevent the service of summons on him.” 

Plaintiff points to the mandatory language of the statute, that no 
action “shall be further prosecuted,” and actions “must be dismissed” 
by the court itself, without the necessity of any motion for dismissal. 
It is argued that the court can only follow the statutory command, 
and that upon the expiration of three years from commencement of 
the action, it loses jurisdiction to proceed further in the matter. The 
result, as plaintiff contends, is that when the set-off was attempted in 
1937, more than three years after commencement of the action, the 
bank had no judicially enforceable claim, and consequently could not 
assert any such claim by action or by set-off. 

This contention is, we believe, founded upon a double misconcep- 
tion, first of the effect of section 58la, and second of the nature of 
the banker’s right of set-off. The dismissal statute gives a remedy for 
delay in prosecution of an action, and makes it mandatory upon the 
court to dismiss it after three years, unless the defendant is absent or 
has concealed himself. The statute is “jurisdictional” in the sense 
that the court has no power to excuse the delay, nor can it refuse to 
act merely because the party fails to make a motion for dismissal. It 
has power to act only in a certain way, that is, by ordering a dismissal. 
See People v. Southern Pacific R. Co., 17 Cal. App. 2d 257, 61 P. 2d 
1184; Cook v. Justice’s Court, 16 Cal. App. 2d 745, 61 P. 2d 357. 
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But this is nothing more than a rule of procedure, designed to 
encourage promptness in prosecution of actions. Dismissal under the 
statute is not based upon the absence of a good cause of action, nor 
upon any defect in the substantive right itself. The statute is not one 
of limitation, barring the remedy of action after lapse of a specified 
time. People v. Kings County Development Co., 48 Cal. App. 72, 
191 P. 1004. Its nature and effect may be made clear by a simple 
illustration. Suppose that an action is brought two years after the 
due date of a note, and is later dismissed for failure to serve summons 
within three years. The only maintainable action would ordinarily be 
lost because the four-year statute of limitations would meanwhile have 
run on the note and have barred the remedy thereon. But suppose 
further that the note contains a valid waiver of the statute of limita- 
tions for a sufficiently long period. See Dexter v. Pierson, 214 Cal. 
247, 4 P. 2d 932. The action has been dismissed for lack of prosecu- 
tion, but the obligation of the note remains, enforceable by a proper 
action in compliance with all governing procedural rules. To reach 
the contrary conclusion would be to hold that the order of dismissal is 
res judicata, that it not only terminates the particular action but con- 
stitutes a permanent bar to any other suit on the same cause of action. 
But it is a fundamental rule that a judgment is not res judicata unless 
it is on the merits, and a dismissal for delay in prosecution is not. 
Everts v. Blaschko, 17 Cal. Ap. 2d 188, 61 P. 2d 776; Matteson v. 
Klump, 100 Cal. App. 64, 279 P. 669; Goddard v. Security Title Ins. 
& Guar. Co., 14 Cal. 2d 47, 52, 92 P. 2d 804. 

The second misconception of plaintiff is in his characterization of 
the banker’s set-off as a “set-off or counterclaim,” thus bringing it 
within the procedural requirements for the pleading of counterclaims 
by defendant in a pending action. His contention is that since the 
action by Winklemen, the bank’s assignee, was subject to dismissal 
after three years, it could not thereafter be maintained, and that no 
counterclaim is permissible unless founded upon a cause of action 
which could at the time be the subject of an independent suit. The 
answer to this contention is that the bank, in appropriating the plain- 
tiff’s money in satisfaction of his debt, was properly acting without 
regard to the pendency or propriety of any action of law. 

To understand this exercise of the bank’s right it is necessary to 
state briefly its nature. Section 3054 of the Civil Code provides: “A 
banker has a general lien, dependent on possession, upon all property 
in his hands belonging to a customer, for the balance due to him from 
such customer in the course of the business.” The banker’s lien 
described in this statute is, properly speaking, a lien on the securities 
such as commercial paper deposited with the bank by the customer in 
the course of business. The so-called “lien” of the bank on the deposi- 
tor’s account or funds on deposit is not technically a lien, for the bank 
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is the owner of the funds and the debtor of the depositor, and the bank 
cannot have a lien on its own property. The right of the bank to 
charge the depositor’s fund with his matured indebtedness is more cor- 
rectly termed a right of set-off, based upon general principles of equity. 
See Pendleton v. Hellman Commercial T. & S. Bank, 58 Cal. App. 448, 
208 P. 702; 11 Cal. L. Rev. 111, 112; 7 Cal. L. Rev. 341; 38 Harv. 
L. Rev. 800; Brown on Personal Property, p. 519. 

The right of set-off, however, is not limited in its exercise to the 
pleading of a counterclaim in an action. Despite the technical inaccu- 
racy involved in calling it a lien, it is in the nature of a lien or secu- 
rity interest in the funds, similar to and enforceable in the same way 
as the lien against commercial paper. ‘That is to say, it is enforceable 
by the bank’s own act, without the aid of a court. Cases illustrating 
this exercise of the right of set-off without any action pending are 
readily found. See Pendleton v. Hellman Commercial T. & S. Bank, 
supra; Mt. Sterling Nat. Bank v. Green, 99 Ky. 262, 35 S. W. 911, 
32 L. R. A. 568; 38 Harv. L. Rev. 800, 801. As observed by the note 
writer in 38 Harvard Law Review 800, supra, “The bank’s right of 
set-off has transcended procedural significance, however, and despite 
the distinctions alluded to, courts and the commercial world treat it as 
substantially equivalent to a banker’s lien.” And in Pendleton v. 
Hellman Commercial T. & S. Bank, supra, the court said (58 Cal. App. 
at page 452, 208 P. at page 704) : “But in the case at bar the defense 
presented is not in the nature of a counterclaim. Its allegations are, 
in effect, that there exists no indebtedness of the defendant to the plain- 
tiff. The bank is not seeking to collect its note from the decedent’s 
estate. . . . Appellant’s claim here is that, by reason of the insol- 
vency of Pendleton, it was entitled to apply the amount of the deposit 
pro tanto to the payment of the note.” 

It follows from these principles that when defendant bank exer- 
cised its equitable right of set-off by appropriating funds of plaintiff 
in payment of his existing obligation to the bank, it acted fully within 
its rights, without regard to whether the pending Winklemen action 
against plaintiff was subject to dismissal. 


Investment of Guardianship Funds 


The guardian of an infirm veteran was ordered by the pro- 
bate court to convert into cash certain pieces of real estate 
owned by the guardianship. The court order, however, did 
not direct that repairs be or not be made, or that taxes be paid 








NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §626. 
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on the real estate. The guardian followed the instructions of 
the court in making the sale for the stated amount, but before 
doing so, he caused repairs to be made upon the property and 
the current taxes to be paid. 

It was held that the guardian was justified in spending 
money for repairs and in paying the current taxes before sell- 
ing the real estate in view of the fact that the property was 
in need of repairs and was not in a salable condition. The 
court also found that the guardian could not be held liable 
solely upon the ground that a depression caused the value of 
the real estate to depreciate, especially where the guardian 
was a prudent business man and exercised skill and care in 
increasing the value of the veteran’s estate, and where at the 
time the mortgages were taken by the guardian the loans did 
not exceed fifty per cent of the appraised value of the realty. 

In defining the duty and care required of guardians, the 
court said: “Guardians must exercise care and prudence and 
must not be Jax in their investments and handling of the funds, 
but on the other hand they are not insurers of the safety of 
investments. Nor should they be required to exercise a higher 
degree of care than an ordinarily prudent man exercises in the 
transaction of his personal affairs.” In re McCurdy’s Guard- 
ianship, Supreme Court of Indiana, 29 N. E. Rep. (2d) 199. 


In March, 1922, Walter C. Clarke was appointed guardian of 
William R. McCurdy, an infirm World War veteran. The guardian 
administered the estate from that date and filed a current report March 
10th, and a final report and his resignation as guardian May 3, 1939. 
The resignation was accepted by the court and the appellee Fidelity 
Trust Company was appointed guardian of the estate. A hearing on 
the final report was continued. 

The administrator of Veterans’ Affairs filed exceptions to the cur- 
rent report, and the Fidelity Trust Company, as guardian, filed excep- 
tions to the final report. The current and final reports, together with 
the exceptions thereto, were consolidated. A trial was had which 
resulted in an order sustaining the exceptions, whereby the former 
guardian Clarke was ordered to pay to the Fidelity Trust Company, 
guardian, a total sum of $4,629.01, to which order the appellant ob- 
jected and excepted, and prayed an appeal to this court. The appel- 
lant filed a motion to modify the order and a motion for a new trial, 
both of which were overruled, to which rulings excepticns were reserved. 
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These latter rulings are assigned as errors relied upon for reversal. 
Also, the ruling of the court upon the exceptions to the current and 
final reports is assigned as error. It is upon this assignment that the 
court proceeds to a consideration of the questions presented. 

The court sustained the objections of the appellee administrator of 
Veterans’ Affairs to nineteen items of expenditure made by Clarke as 
guardian, totaling $606.26. These items represent sums paid for 
repairs upon real estate owned, current taxes, and an assessment made 
under the Barrett Law. 

During the period of the administration the guardian acquired for 
the use and benefit of the estate several parcels of real estate in the city 
of Indianapolis. In the final report he listed as assets of the estate four 
mortgages executed to secure loans upon four several tracts of real 
estate, the total of which amounted to $4,022.75. The court ordered 
the guardian to take over these mortgages and pay to the Fidelity 
Trust Company, the new guardian, that amount in cash. The evidence 
discloses, without contradiction, that when Walter C. Clarke qualified 
as guardian in 1922 that ward’s estate amounted to a total of $3,000. 
At the time he filed his final report the total estate amounted to 
$17,000. During the time he was guardian he received from the gov- 
ernment for the use of his ward the sum of $100 per month, of which 
he paid to the father of the ward $85 per month for board and care. 
There is no showing that the value of the estate was enhanced from any 
source except from investments made by the guardian. 

In connection with the expenditures made for repair and taxes it 
must be noted that during all of the time the guardian received rentals 
from the various properties, charged the same to himself, and fully 
accounted for all amounts received. 

A current report was filed-in 1938 to which the administrator of 
Veterans’ Affairs appeared. A hearing was had in May of that year, 
and an order of the court was made approving all investments made by 
the guardian to that date including the mortgage loans, with the excep- 
tion of four pieces of real estate owned by the guardianship which had 
been purchased upon mortgage foreclosures. The guardian was ordered 
and directed to convert this real estate into cash not later than July 3, 
1938, for not less than $3,550. This was done, but in making a sale 
for that amount the guardian, in the meantime, caused repairs to be 
made upon the property and the current taxes to be paid. The ex- 
ceptors objected to a credit on this account upon the theory that the 
court intended the $3,550 to be net to the estate. The facts show 
without dispute that during that period, the same as at former times, 
rents received from the property were paid into the estate; that the 
property was in need of repair and was not in a salable condition. It is 
to be noted, however, that the order of the court did not direct that 
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repairs be or not be made, or that taxes be paid. Rather it may be 
assumed that ordinary repairs be made and the current taxes be paid. 
Ordinary prudence would require this. 

As stated above, the court further directed the guardian Clarke to 
take up four mortgages totaling $4,022.75 and owned by the estate. 
The facts concerning these items are that each of these loans was made 
and the mortgages taken prior to the depression of 1929, and at the 
time they were taken the loans did not exceed 50 per cent of the ap- 
praised value of the real estate. Upon the trial of the exceptions to 
the report of the guardian, appraisers appointed by the court testified 
as to the value of the real estate covered by the mortgages as of De- 
cember, 1939, the date of the hearing. Their testimony was to the 
effect that the real estate was not worth more than the mortgages, 
and in one case was worth less than the debt. It is not conceivable that 
the value of the real estate late in 1939 or early in 1940 has any bear- 
ing upon the value of the real estate prior to 1929. It is a matter of 
common knowledge that following 1929 real estate values depreciated 
along with the values of other property. There is testimony in the 
record to the effect that these several tracts of real estate depreciated 
in value during that period ; that the loss, if any there may be, is or will 
be caused by the general depreciation in values and not because of mis- - 
management or bad judgment of the guardian. 

Prudent business men in investing their private funds usually re- 
gard such loans as safe and sound. It cannot be said that loans made 
under such circumstances are accompanied by hazards which may not 
befall any investor. These investments seem to be such as ordinarily 
prudent men make in the transaction of their own affairs. Ordinarily 
the value of real estate does not fluctuate materially within a short 
period. Usually such investments are regarded by prudent business 
men as safer investments than investments in stocks and bonds, for the 
reason that fluctuation is not so liable to occur. However, during the 
continuance of this guardianship from 1922, values of real estate did 
fluctuate. The depression following 1929 was so pronounced that 
sagacious investors suffered heavy losses upon loans made by them and 
secured by mortgages upon real estate for not more than 50 per cent. 
of the appraised value at that time. 

The appellees’ position and the finding and judgment of the court 
amount to requiring a guardian to be a guarantor of all loans made 
by him in the administration of the estate. He cannot be required to 
do more than an ordinarily prudent man does in investing his own 
funds. When the depression came and the guardian was compelled to 
foreclose and to purchase the property at sheriff’s foreclosure sale, he 
did what an ordinarily prudent man would do in transacting his own 
affairs. The guardian conducted the foreclosure proceedings without 
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a charge of an attorney fee or cost, except court costs. However, this 
item is taken out of consideration by the fact that the guardian sold 
the real estate as ordered for $3,550, the original cost, and paid the 
same to the present guardian. ‘The exceptors say there is a loss because 
the guardian expended certain sums in the repair of the property and 
in the liquidation of taxes. They seem to forget that the estate re- 
ceived all of the rentals of the property during the time it was owned. 

Guardians must exercise care and prudence and must not be lax 
in their investments and handling of their funds, but on the other hand 
they are not insurers of the safety of investments. Nor should they 
be required to exercise a higher degree of care than an ordinarily 
prudent man exercises in the transaction of his personal affairs. If such 
were the rule, prudent business men would hesitate to act as guardians 
for incompetents. It would be impossible for the court to procure the 
services of such men, and as a result wards’ estates might be placed in 
the hands of incompetent persons and subjected to loss. There is 
nothing in the record to disclose that this estate lost one cent because 
of mismanagement or imprudent investments. Upon the whole the 
record discloses that the guardian was a prudent business man, and 
exercised skill and care in increasing the value of the ward’s estate. 
If the estates of all incompetents were as successfully handled, there 
would be no anxiety concerning the investments. Prudent investors now 
and then suffer a loss because of some unforeseen event which affects 
a particular investment. The appellant acted in good faith and with 
reasonable diligence in taking the mortgages involved in this proceeding 
and in paying the taxes and keeping the property in repair. He cannot 
be held liable solely upon the ground that a depression caused the value 
of the real estate to depreciate. The record discloses no other ground 
for objection to the guardian’s reports. The court knows that care 
and prudence could not have forestalled the devastating effect of that 
depression. 

In support of the propositions above asserted, the following author- 
ities are cited: In re Eigenmann’s Guardianship (Hines v. Adams), 
1938, 214 Ind. 92, 14 N. E. 2d 585, 116 A. L. R. 432; Fletcher Trust 
Co., Gdn. v. Hines, Admr., 1936, 211 Ind. 111, 4 N. E. 2d 562, 108 
A. L. R. 930; Slauter v. Favorite, Guardian, 1886, 107 Ind. 291, 4 
N. E. 880, 57 Am. Rep. 106. Many other decisions of this court could 
be added to sustain the guardian in his conduct in handling this estate. 

It is therefore ordered that the judgment of the lower court be in 
all things reversed, and the court is directed to approve both the cur- 
rent and final reports and for further action not inconsistent with this 
opinion. 











Double Liability of State Banks* 


No Exemptions Permitted in Arizona, Illinois, Minnesota, Ore- 
gon or Vermont, the Latter on Stock Issued Before 1933 









Repeal of the State constitutional provision imposing double lia- 
bility on holders of stock in State banks in three States in the recent 
election leaves only five States in which double liability continues in 
full effect without possible exemptions. The five States are Arizona, 
Illinois, Minnesota, Oregon and Vermont. In the latter State double 
liability applies to all bank stock issued on or before March 24, 1933. 


In the other four States, the constitutional provision is still in 
effect. Attempts to repeal it failed in Oregon in the recent State 
election and in Illinois in the 1938 election. 

States in which the constitutional provision was eliminated in the 
election on November 5 last were Indiana, Utah and Washington. 














Exemption Absolute or Available in 43 States 







Summarizing, there are 20 States and the District of Columbia in 
which double liability never existed or has been repealed, 23 in which 
exemption is available on fulfillment of certain requirements, and five 
in which double liability remains in force either by constitutional pro- 
vision or State statute. 

In four of the latter States—Arizona, Illinois, Minnesota and 
Oregon —the constitutional provision remains in effect. 

The present status of State banks in all States from the standpoint 
of double liability follow: 












No Double Liability 










Alabama Louisiana Ohio 
Connecticut Missouri Rhode Island 
Delaware Nebraska South Carolina 
District of Columbia Nevada Tennessee 
Georgia New Jersey Texas 

Idaho New Mexico Utah 

Iowa North Carolina Virginia 






*Reprinted from the American Banker. 
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Double Liability With Exemptions 


Arkansas Maryland North Dakota 
California Massachusetts Oklahoma 
Colorado Michigan Pennsylvania 
Florida Mississippi South Dakota 
Indiana Montana Washington 
Kansas New Hampshire West Virginia 
Kentucky New York Wisconsin 
Maine Wyoming 


Double Liability Without Exemptions 


Arizona Illinois Minnesota Oregon 
Vermont 


The situation affecting double liability in detail in each State 
follows: 

Alabama—No constitutional or statutory liability other than for 
unpaid stock. 

Arizona—Double liability by constitution and statute. 

Arkansas—Double liability by statute only; FDIC members and 
others that may obtain insurance exempt. 

California—Double liability by statute only; FDIC members exempt 
on stock issued after October 24, 1933, provided six months’ notice 
is given. 

Colorado—tTriple liability imposed by statute; FDIC members ex- 
empt, but liability applies if bank ceases to be member. 

Connecticut—Liability has always been single; no constitutional or 
statutory provision. 

Delaware—No constitutional or statutory provision except that lia- 
bility may be fixed in agreement of association. 

District of Columbia—Double liability ceased by statute on July 1, 
1937, on giving six months’ notice. 

Florida—Double liability, imposed by law only, rescinded July 1, 
1937, as to FDIC members and banks having surplus equal to capital. 

Georgia—Stockholders liable only for amount of unpaid stock by 
Georgia code, effective July 1, 1937. 

Idaho—Liability has always been single under constitution. 

Illinois—Double liability in constitution and statute. State law pro- 
vides that no transfer of stock shall operate as a release from liability ; 

no limitation on actions to enforce liability. This means that stock- 
holder is held liable during their entire life, notwithstanding that he 
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may have sold his shares, and his hazard is passed on to his widow 
and children. A proposed amendment eliminating double liability 
from the constitution was defeated in 1938. In June, 1939, Governor 
Horner vetoed a bill which would have limited the period within 
which legal action to enforce double liability to one year after sale 
of stock. This was backed by the Illinois Bankers Association which 
plans to renew its fight in the next legislative session. 

Indiana—Constitutional provision repealed November 5, 1940, all 
shares issued after December 1, 1940, exempt; others exempt after 
June 1, 1941, on five months’ notice. 

Iowa—Single liability as to stock of all banks effective January 
1, 1938. 

Kansas—No liability on stock issued after March 23, 1937; all stock 
exempt on six months’ notice. 


Kentucky—No liability on stock issued after May 16, 1937; other 
stock exempt on six months’ notice. 

Louisiana—No constitutional liability; law requires only liability 
for unpaid part of stock. 

Maine—No liability on bank stock issued after December 16, 1933; 
trust company stock exempted on three months’ notice. 


Maryland—Constitutional provision for double liability abolished 
in 1936 election. Law imposing it amended terminating double liability 
on July 1, 1937, on giving three months’ notice; but requiring banks 
to transfer 10% of net earnings annually to surplus until it equals 
capital. 


Massachusetts — No liability on stock issued after June 1, 1934; 
other stock exempt on six months’ notice. 


Michigan—All liability ceased provided bank gives 30 days’ notice. 
Minnesota—Double liability imposed by constitution and statutes. 


Mississippi—FDIC members exempt from double liability otherwise 
imposed by statute. 


Missouri—Liability has always been single under constitution. 


Montana—Double liability imposed by statute but FDIC members 
exempt. 


Nebraska—Constitutional double liability repealed in 1938. 

Nevada—Statute imposing double liability repealed March 28, 1933. 

New Hampshire—No liability on stock issued prior to January 1, 
1911, or after June 1, 1937; other stock exempted on six months’ notice. 

New Jersey—Liability has always been single; no constitutional or 
statutory provisions relating to bank stockholders’ liability. 
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New Mexico—Statutory double liability repealed February 25, 1935. 

New York — Constitutional double liability repealed January 1, 
1936; statutory provisions repealed June 30, 1937, as to shares origi- 
nally issued after June 1, 1937; exemption available as to all other 
stock on giving six months’ notice. 

North Carolina—Statutory double liability ceased July 1, 1935, but 
when capital is impaired stockholders are liable for any deficiency in 
assessment; surplus fund equal to 50% of common capital must be 
invested in State or U. S. Government bonds. 

North Dakota—Double liability ceased July 1, 1939, provided banks 
give six months’ notice. Trust companies have always been exempt. 

~ Ohio—Constitutional provision repealed effective July 1, 1937, but 
stockholders liable to amount of unpaid stock ; constitutional provisions 
prevailing, repeal of double liability in code evidently deemed un- 
necessary. 

Oklahoma—No liability on stock issued after April 28, 1937; all 
FDIC members exempt by banking code on three months’ notice. 

Oregon—Double liability imposed by constitution. Attempts to 
repeal it by popular votes in 1938 and 1940 were defeated. Courts 
have construed that constitutional provision does not apply to bank 
stock issued before 1912 when amendment imposing it was adopted. 

Pennsylvania—Stockholders liable to extent that unimpaired sur- 
plus fails to equal common capital; no liability if surplus equals com- 
mon capital; all liability to cease July 1, 1941, if six months’ notice 
of termination is given; no liability on shares issued after September 
1, 1939. 

Rhode Island—Single liability provided by statute; stockholders 
liable only for amount unpaid on stock. 

South Carolina—Constitutional amendment eliminating double lia- 
bility effective February 14, 1935; sections of code which provided 
single liability to creditors of insolvent banks and double liability as 
to depositors repealed in 1935, except as to banks adjudged insolvent 
before February 21, 1935. 

South Dakota—Constitutional double liability amended in 1936 ex- 
empting FDIC members. In other cases liability continues for one 
year after transfer ‘of shares. 

Tennessee—Liability single by statute notwithstanding that double 
liability may be in charter. 


Texas—Double liability imposed by constitution was eliminated by 
amendment adopted August 23, 1937. Statute conformed to constitu- 
tion on same date. 
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Utah—Constitutional liability repealed by vote of November 5, 1940. 


Vermont—Trust company stockholders subject to double liability 
on stock issued prior to March 24, 1933, stock issued by new banks or 
in reorganization of existing banks since that date exempted unless 
articles of association so require. 

Virginia—Liability has always been single; no constitutional or} 
statutory provisions. 

Washington—Constitutional double liability amended by vote of 
November 5, 1940, to exempt FDIC members or banks which furnish 
through any other instrumentality of the United States Government 
insurance or security for payment of debts equivalent to requirements 
furnished by national banks. 

West Virginia—Constitutional double liability eliminated in 1938; 
FDIC members or banks with surplus equal to 50% of common capital 
exempt on three months’ notice. 

Wisconsin—FDIC members exempted by law of 1937 from double 
liability otherwise imposed by statute; stockholders can consent to 
individual liability for all debts of the bank; liability ceases six months 
after stock is transferred. 

Wyoming—Double liability imposed by statute but FDIC members 


exempt since July 1, 1937, on 60 days’ notice by the bank of termina- 
tion of liability. 














BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 


pertaining to the law of banking and negotiable instruments. l 


IMPERFECT GIFT OF BANK DEPOSIT NOT 
OPERATIVE AS TRUST 


Krickerberg v. Hoff, Supreme Court of Arkansas, 143 S. W. Rep. (2d) 
560 
























It is a well established rule that where an intended gift is in- 
complete or imperfect because of lack of delivery or other cause, 
and there is insufficient evidence to establish a trust, the courts 
will not, on account of such imperfection, convert the imperfect gift 
into a declaration of trust in order to effect the intention of the 
donor. 26 Ruling Case Law 1185, § 21. 


As evidence of her intention to give $1,000 to her brother-in- 
law at some future time, a woman made the following memorandum: 
‘‘T have on deposit for George Krickerbery $1,000 (One thousand 
dollars). Mary A. Hoff. July 8, 1931.’’ It was held that the 
memorandum did not constitute a valid gift of $1,000 as the in- 
tended gift was incomplete because of lack of delivery. It could 
not be made to take effect in the future, as such transaction would 
only be a promise or agreement to make a gift, and being without 
consideration, would be unenforceable and void. The memorandum 
could not operate as an ‘‘executed trust’’ because there was no 
intention to establish one. 





Suit by Mary A. Hoff against George F. Krickerberg for partition 
of realty, wherein defendant filed a cross-complaint seeking judgment 
against plaintiff for $1,000. From decree granting plaintiff’s prayer 
for partition and dismissing defendant’s cross-complaint, the defendant 
appeals. 

Affirmed. 





Sam M. Wassell, of Little Rock, for appellant. 
Taylor Roberts, of Little Rock, for appellee. 
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NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §600. 
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HOLT, J.—Appellant alleged that appellee executed and delivered 
to him on July 8, 1931, the following memorandum: ‘‘I have on de- 
posit for George Krickerberg $1,000 (One thousand dollars). Mary 
A. Hoff. July 8, 1931.’’ That said memorandum created a trust for 
appellant’s benefit and that on three different occasions subsequent 
thereto he demanded payment, which was refused; prayed that appel- 
lee’s complaint be dismissed and for judgment against appellee in 
the sum of $1,000. 

Appellee filed response alleging that she ‘‘never had any funds in 
her hands or under her control belonging to the defendant, George F. 
Krickerberg, but that it was her intention, prior to and at the time, 
July 8, 1931, to give the said George Krickerberg $1,000 of her own 
money either at her death or at some time subsequent to the aforesaid 
date, and as evidence of her intention caused the memorandum to be 
executed. It was never this plaintiff’s intention to deliver title to 
said sums by virtue of said written memorandum”’ and that no con- 
sideration passed for the execution of said instrument. 

Appellant urges here that the memorandum set out, under the facts 
in the case, constituted a valid gift to appellant or that it ‘‘operates 
as an executed trust, in which the settlor, Mrs. Hoff, constitutes herself 
trustee for appellant.’’ 

We do not think that the elements necessary to constitute a valid 
gift are present here. Section 6073 of Pope’s Digest provides: ‘‘ Every 
gift of goods and chattels, and all other conveyances of the same, not 
on consideration deemed good at law, shall be void as against all eredi- 
tors and purchasers; and all such gifts, grants and conveyances shall 
be void even against the grantor unless possession really and bona 
fide accompany such gift or conveyance.’’ 

We think the rule announced in Stifft 1. W. B. Worthen Company, 
176 Ark. 585, 589, 3 S. W. 2a 316, 318, applies. There it is said: 

‘‘The elements necessary to constitute a valid gift inter vivos were 
stated by this court in Lowe v. Hart, 93 Ark. 548, 125 S. W. 1030, to 
the effect that the donor must be of sound mind, must actually deliver 
the property to the donee, must intend to pass the title immediately, 
and the donee must accept the gift. It will therefore be seen that a 
gift inter vivos cannot be made to take effect in the future, as such 
a transaction would only be a promise or agreement to make a gift, 
and, being without consideration, would be unenforceable and void, 
and considerations of blood and love and affection are not sufficient to 
support such a promise. 12 R. C. L. 930. 

‘‘This court, from Hynson v. Terry, 1 Ark. 83, down to the present 
time, in an unbroken line of cases, has held that actual delivery is 
essential, both at law and in equity, to the validity of a gift, and that 
without it the title does no pass. Mere delivery of possession is not 
sufficient, but there must be an existing intention accompanying the 
act of delivery to pass the title, and, if this does not exist, the gift 
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is not complete. McKee v. Hendricks, 165 Ark. 369-383, 264 S. W. 
825, 952, and cases cited. 

‘“In the ease of Carter v. Greenway, 152 Ark. 339, 238 S. W. 65, 
it is said: ‘Gifts causa mortis, as well as inter vivos, are based upon 
the fundamental right every one has of disposing of his property as 
he wills. The law leaves the power of disposition complete, but, to 
guard against fraud and imposition, regulates the methods by which 
it is accomplished. To consummate a gift, whether inter vivos or causa 
mortis, the property must be actually delivered, and the donor must 
surrender the possession and dominion thereof to the donee. In the 
ease of gifts inter vivos, the moment the gift is thus consummated it 
becomes absolute and irrevocable.’ ’’ 


Here it appears that appellee had no money in her possession be- 
longing to appellant and executed the memorandum as evidence of 
her intention to give appellant $1,000 at some future date. She did 
not divest herself of dominion and control of this money at the time 
she executed this instrument or at any time thereafter. 

Nor can we agree to appellant’s final contention that the memoran- 
dum in question operates as an executed trust in which appellee con- 
stitutes herself trustee for appellant. There must be an intent to 
create a trust in order to create one, and it must be created with such 
certainty as will enable the court to carry out its terms. The memo- 
randum, which appellant insists operates as an executed trust in which 
appellee is constituted trustee, simply provides: ‘‘I have on deposit 
for George Krickerberg $1,000 (One thousand dollars).’’ Where was 
this money deposited by appellee? If in a bank, what bank? In whose 
name was it deposited? When was appellant to receive this money 
and how was he to receive it? 

The facts here are that appellee intended to give this money to 
appellant at some time subsequent to the date of this memorandum. 
There was no consideration for the intended gift. 

In 26 R. C. L. 1183, § 20, under the subject of Trusts, the text- 
writer says: ‘‘No trust that is uncertain is enforced by law; because 
the law would have to define it, or in other words create it, before en- 
forcing it. Accordingly in every instrument creating trusts there 
should be such certainty as will enable the court to carry them out. 
Where such uncertainty exists that the court cannot see what object 
the creator had in view or for what he intended to provide, then the 
trust must fail. To the existence of every trust there must be an 
estate to vest in the trustee, and the property must be clearly and 
definitely pointed out . . . .”’ 

And in § 21, p. 1185, under Conversion of Imperfect Gift into 
Trust, it is said: ‘‘It is a well established rule that where an intended 
gift is incomplete or imperfect because of lack of delivery or other 
cause, and there is insufficient evidence to establish a trust, the courts 
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will not, on account of such imperfection, convert the imperfect gift 
into a declaration of trust in order to effect the intention of the 
donor... .’’ 

And on page 1252, we find the following language under § 100: 
‘‘Intent.—There can be no trust if there is no intention to create one, 
and therefore, the first and great rule of construction, to which all 
other rules must yield, is that the intention of the grantor shall prevail, 
provided it be consistent with the rules of law. Ys 

It is our view that there is such uncertainty as to the settlor’s in- 
tent, as expressed in the memorandum in question, as will defeat the 
creation of a trust and, therefore, the trust must fail. 













SUCCESSOR TO BANK ACTING AS TRUSTEE 
UPON INSOLVENCY 







National City Bank of Cleveland v. Guardian Trust Company of Cleve- 
land, Supreme Court of Ohio, 28 N. E. Rep. (2d) 763 







Upon insolvency of a banking and trust company and the ap- 
pointment of the Superintendent of Banks as liquidator, the fidu- 
ciary office of trustee of express trusts does not descend upon the 
liquidator, but becomes and remains vacant until a successor trustee 
is duly appointed and qualified. With respect to the corpus of the 
trusts handled by such institution, the Superintendent of Banks is 
merely a custodian, pending the appointment of a successor trustee. 
He assumes none of the functions, performs none of the duties, and 
exercises none of the powers of the bank as a trustee of the trusts 
which the institution was handling. Gen. Code, Ohio, § 710-89 et seq. 
















Appeal from Court of Appeals, Cuyahoga County. 
Judgments of the Court of Appeals affirmed. 
Each of these cases has the same plaintiff and the same defendants. 

The plaintiff is the National City Bank of Cleveland, successor trustee 

under agreement with William C. Scott, and the defendants are the 

Guardian Trust Company of Cleveland and S. H. Squire, Superintend- 

ent of Banks of the state of Ohio, in charge of the liquidation of the 

business and property of the Guardian Trust Company of Cleveland. 

Case No. 27980 originated in the Court of Common Pleas of Cuy- 
ahoga county, when the plaintiff, on May 26, 1937, filed a petition, seek- 
ing an accounting and other relief from the defendants. The Guardian 

Trust Company of Cleveland had acted as trustee of the William C. 















NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §138. 
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Scott trust until June 15, 1933, on which date the Superintendent of 
Banks of the state of Ohio took charge of the liquidation of that bank. 
By decree of the Common Pleas Court, on February 5, 1934, the Guard- 
ian Trust Company was removed as trustee of the William C. Scott 
trust and the National City Bank of Cleveland was substituted as suc- 
cessor trustee. 

The petition of the plaintiff alleges that losses have been caused to 
the trust by breaches of trust committed by the Guardian Trust Com- 
pany, the extent of which the plaintiff does not know, but that these 
breaches consist of dealing with itself privately while acting as trustee; 
making secret personal profits from dealing with the trust; selling to 
the trust its own private property and securities, in the sale of which 
it had a private interest ; and in failing to dispose of investments which 
it had a duty to dispose of. The petition then alleges that information 
concerning these breaches during the administration of the Guardian 
Trust Company is contained in papers, documents and records of the 
trust company, which came into the possession and control of the Super- 
intendent of Banks when he took possession of the company for liquida- 
tion and are now in his possession; and that on or about May 10, 1937, 
the plaintiff, as successor trustee, served a written demand upon the 
defendants that they render to the plaintiff as such successor trustee 
an accounting of the administration of the trust by the trust company, 
that they disclose to the plaintiff instances in which these breaches of: 
trust affected the administration of the trust, and that on May 13, 1937, 
these demands were refused. Plaintiff therefore prayed for a complete 
and general accounting of the Guardian Trust Company’s administra- 
tion of the trust; that the court determine the amount of loss suffered 
by the trust because of the acts of the defendants, and the total claim, 
plus interest thereon, of the trust arising from the Guardian Trust 
Company’s breach of trust, and for judgment in that amount; and that 
that judgment be decreed a valid general claim against the assets of 
the trust company in the possession of the Superintendent of Banks 
of Ohio, as liquidator, and entitled to participate in the fund deposited 
by the Guardian Trust Company according to law with the Treasurer 
of: State to secure the faithful discharge of the company’s trust duties. 

A demurrer was filed to this petition on behalf of the defendant 
Squire, on the grounds that the court did not have jurisdiction of the 
subject-matter of the action and that the petition did not state a cause 
of action. This demurrer was sustained on November 15, 1938, and 
judgment rendered against the plaintiff for costs. An appeal was there- 
upon taken to the Court of Appeals of Cuyahoga county, which court, 
on December 7, 1939, affirmed the judgment of the Court of Common 
Pleas. 

The petition in case No. 27981 was filed October 5, 1938, in the Court 
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of Common Pleas of Cuyahoga county. This petition contained prac- 
tically the same allegations of breach of trust in the administration of 
the William C. Scott trust by the Guardian Trust Company as were 
contained in the petition in case No. 27980, but included, in addition 
thereto, an allegation that on July 16, 1937, plaintiff had filed with the 
Superintendent of Banks a written proof of claim embodying the claims 
set forth in the petition, which included a claim for the amount of loss 
which the estate had sustained when the Guardian Trust Company 
purchased certificates of participation in the Guardian Trust Mortgage 
Participation Trust Fund and for the compensation paid to the trust 
company, and a demand for an accounting. Incorporated in the peti- 
tion were the same claims again for a full, complete and general ac- 
counting of the Scott trust and a prayer that the amount of loss to 
the estate disclosed by this accounting be adjudged a valid claim against 
the assets of the trust company in the hands of the Superintendent of 
Banks. 

To this petition, the defendant Squire filed a motion to strike parts 
thereof and moved that the allegations which claimed losses caused 
by breach of trust, other than that for which a definite claim had been 
made, be stricken from the petition, thus leaving the petition with only 
the cause of action based upon the claim filed with the Superintendent 
of Banks for loss by reason of the purchase of the participation cer- 
tificates. This motion to strike was sustained by the Court of Common 
Pleas on May 22, 1939, and leave was given to the plaintiff to amend, 
but, the plaintiff not desiring to plead further, the court dismissed the 
petition. An appeal was thereupon prosecuted to the Court of Appeals 
of Cuyahoga county, and that court, on December 7, 1939, sustained 
the judgment of the Court of Common Pleas. 

Both cases are before this court upon the granting of motions for 
orders requiring the Court of Appeals to certify its records. 

Mooney, Hahn, Loeser, Keough & Freedheim, of Cleveland, for ap- 
pellant. 

Thomas J. Herbert, Atty. Gen., and A. O. Husband, Carr & Hanna, 
and Norman L. Dungan, all of Cleveland, for appellees. 


BY THE COURT.—The question presented is whether the Superin- 
tendent of Banks can be compelled, by an action for an equitable ac- 
counting, to account to a successor trustee for the acts of a trust company 
which is in his charge for purposes of liquidation. 

The office of Superintendent of Banks is of statutory creation and 
the powers and duties of the incumbent thereof must likewise be statu- 
tory or they do not exist. Sullivan v. Kuolt, Com’r of Banking, 156 
Wis. 72, 145 N. W. 210. 

Section 710-89 et seq., General Code, prescribe the procedure for 
the adjustment of claims of creditors and for the liquidation of banks 





















30 





THE BANKING LAW JOURNAL 


by the Superintendent of Banks. There is no authority in our statutes 
for the Superintendent of Banks, as liquidator, to assume the office of 
trustee, or to account for the acts of the insolvent trustee. He does not 
become the alter ego of the banking institution. He assumes none of 
the functions, performs none of the duties, and exercises none of the 
powers of the bank as a trustee of the trusts which the institution was 
handling. On the contrary, with respect to the corpus of the trusts 
handled by such institution, the Superintendent of Banks is merely a 
custodian, pending the appointment of a successor trustee. 

Upon insolvency of a banking and trust company and the appoint- 
ment of the Superintendent of Banks as liquidator thereof, the fidu- 
ciary office of trustee of express trusts does not descend upon the liqui- 
dator, but becomes and remains vacant until a successor trustee is duly 
appointed and qualified. See In re Strasser’s Estate, 220 Iowa 194, 
262 N. W. 137, 102 A. L. R. 117; Pouncey v. Fidelity Nat. Bank & Trust 
Co., 8 Cir., 85 F. 2d 486; Young, Com’r v. Bankers’ Trust Co.’s Re- 
ceiver, 250 Ky. 1, 61 S. W. 2d 904; and Sullivan v. Kuolt, Com’r of 
Banking, supra. 

As to cause No. 27980, the decision of the Court of Common Pleas 
sustaining the demurrer was proper, as was likewise the action of the 
Court of Common Pleas in case No. 27981 in striking out the allegations 
of the petition, upon which an action for accounting was based. 

The claim filed with the Superintendent of Banks in case No. 27981, 
based upon the loss sustained from the purchase of the participation 
certificates, is not in issue here. Consequently, we do not pass upon 
that point in this opinion. 

The judgment of the Court of Appeals in each case is therefore 
affirmed. 

Judgments affirmed. 


LIABILITY OF ACCOMMODATION INDORSER 


National State Bank of Metropolis v. Miles-Botts Co., Inc. Appellate 
Court of Illinois, 28 N. E. Rep. (2d) 617 





An officer of a corporation indorsed a note of the corporation to 
a payee bank, upon the latter’s request for additional security for 
the corporation’s indebtedness to the bank. The indorsement of the 
officer was made in blank before the delivery of the note to the bank 
without indication of any restriction as to his liability. 

It was held that the officer as acting president of the corporation 
did not indorse the note for the bank’s accommodation, notwith- 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §42. 
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standing the fact that the president of the bank requested the in- 
dorser’s signature for additional security of the corporation note and 
that the bank received the benefit thereby. Every reasonable infer- 
ence drawn in this case indicated that the corporation was the accom- 
modated party and not the bank. Consequently, the indorser became 
liable on the note to the bank as well as to all parties subsequent to 
the payee. 


Appeal from Circuit Court, Massac County; D. F. Rumsey, Judge. 

Action on a note by the National State Bank of Metropolis against 
the Miles-Botts Company, Incorporated, and L. M. Murrie. From a 
judgment for defendant Murrie after opening of a judgment by con- 
fession on the note, plaintiff appeals. 

Reversed and remanded with directions. 

H. A. Evans, State’s Atty., and Walter Roberts, both of Metropolis, 
for appellant. 

Grover E. Holmes, of Metropolis, and Chas. Durfee, of Golconda, for 
appellee. 


DADY, J.—Plaintiff, the National State Bank of Metropolis, Illinois, 
obtained a judgment by confession on a note for $7,000 payable to its 
order signed by defendant Miles-Botts Company, Inc., a corporation, and 
indorsed in blank by defendant, L. M. Murrie. On motion of defendant 
Murrie the judgment was opened with leave to file an answer, and the 
judgment was ordered to stand as security. The issues formed by said 
defendant’s answer and plaintiff’s reply were tried by the court without 
a jury, and resulted in a judgment for the defendant Murrie. Plaintiff 
prosecutes this appeal to restore the judgment as originally confessed in 
the amount of $7,717.96. 

The only issues to be decided on this appeal are set forth in the 
following language in defendant’s brief: ‘‘As disclosed by the record, 
there is submitted to this Court for consideration but two questions: 
A. Whether as between the plaintiff bank and L. M. Murrie the indorse- 
ment on the back of the note was an accommodation. B. Whether L. M. 
Murrie waived demand and notice of dishonor of the note in issue.’’ 

The record discloses that prior to 1929 the Miles-Botts Company, 
which operated a ‘‘Chain-Grocery’’ business, borrowed $10,000 on its 
individual note from plaintiff. On June 27, 1929, the company note was 
reduced to $7,000. Korte, president, and Bremer, cashier of the bank, 
testified in substance that in September of 1933 the bank examiners 
criticized the $7,000 company note, and requested that it be secured or 
collected; that E. C. Botts, secretary-treasurer of the company, was 
called to the bank, and in the presence of the examiners was told such 
note had to be paid or secured; that Botts left the bank with a new 
note dated June 30, 1933, and returned with it signed by the company, 
and indorsed by defendant Murrie; that the bank accepted the new 
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note and gave Botts the old one marked ‘‘paid’’; that thereafter the 
note in question, dated June 30, 1934, similarly signed and indorsed, 
was given in renewal of the note dated June 30, 1933; that at no time 
prior to the making of the indorsement or at any time thereafter was 
Murrie told he would not be held liable thereunder; that no cash or 
credit was given Murrie for his indorsement and no demand for pay- 
ment was made or notice of dishonor given; that the first complaint 
Murrie made concerning his liability under the indorsement was after 
judgment, when he sought a release upon payment of his personal note 
to the bank of $7,250, and which request was refused. 

Botts, who testified for Murrie, stated that he went to the bank and 
was told by plaintiff’s president that the examiners were demanding 
additional security on the company note, and he should secure the sig- 
nature of Murrie; that he took the note to Murrie and told him the 
‘‘Examiners were there and wanted additional security on this paper 
and Mr. Murrie signed the note’’ without ‘‘fuss or argument,’’ and he 
returned it to the bank; that at the time Murrie was acting as President 
of the company; that he recalled only one note on which such indorse- 
ment was secured. 

Murrie testified that he indorsed the note in question; that it was 
brought to him by Botts, who told him at the time he signed that the 
‘‘Bank examiner wanted further security’’ and Korte had sent the 
note to him for further security; that he had not talked to Korte before 
the note was signed; that thereafter he had conversations with Korte 
in which Korte promised to release him on his indorsement if his per- 
sonal note was paid. 

We are of the opinion that the issues presented should be decided 
against the defendant Murrie. Murrie indorsed the note in question 
before delivery to the payee bank without indicating on the note, al- 
though he had the right to do so, any restrictions or conditions to his 
liability. His status became that of a person not otherwise a party to 
an instrument who places thereon his signature in blank before delivery 
and becomes liable as an indorser. Such an indorser, where the note is 
payable to the order of a third person, as in this case, is liable to the 
payee and to all subsequent parties, unless he signs for the accommoda- 
tion of the payee, in which event he is liable to all parties subsequent 
to the payee. Chap. 98, sec. 84, Illinois Revised 1939 Statutes. 


To escape liability, Murrie had to show he was an indorser for the 
accommodation of the payee bank. Such proof is wholly lacking. Every 
reasonable inference that may be drawn from the evidence is that the 
Miles-Botts Company was the accommodated party and not the bank. 

The purpose of the bank in obtaining the indorsement was to secure 
the added responsibility of Murrie for the payment of the company 
debt. Murrie was lending his name to the Miles-Botts Company for 
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the purpose of continuing such company’s credit with the bank. It was 
reasonable for him to do so for he was a stockholder, acting president, 
and financially interested in its affairs. When the indorsement was 

made Murrie expressed no intention by word or act that he intended 

to accommodate the bank. The law gave him the privilege of attaching 

any condition he saw fit as to his liability but he failed to avail himself 

of this right when the indorsement was made. Naef v. Potter, 226 II. 

628, 80 N. E. 1084, 11 L. R. A., N. S., 1034. It is significant that when 

the indorsement was made the bank made its request plain, that is it 

sought additional security, and the bank did not, nor did any of its 

officers by representations or by their conduct, mislead or induce Mur- 

rie to sign or lead him to believe he was signing for the bank’s accom- 

modation with the promise to hold him harmless. The mere fact, as 

testified to by Murrie and Botts, that Korte requested the signature 

of Murrie and the bank received a benefit thereby does not make the 

bank the accommodated party. Paden v. American State Bank & Trust 

Co., Tex. Civ. App., 103 S. W. 2d 243. The most Murrie’s testimony 

shows in his favor is that after the indorsement was made he had con- 

versations with Korte in which his indorsement was discussed and he 
was promised a release if he paid his personal note. Korte admitted 

that some conversations took place after judgment was taken, at which 

time Murrie sought a release on his indorsement, but Korte denied any 
promise to that effect on his part or on the part of the bank. Such an 

agreement, if made, was not pleaded by Murrie. No consideration is. 
shown therefor, and an oral conversation or conversations of such char- 
acter would not be binding on the bank under the stated circumstances. 

State Bank of West Pullman v. Hovnanian, 250 Ill. App. 144; Cozad 
State Bank v. McLaughlin, 128 Neb. 87, 258 N. W. 36. 

Plaintiff was a holder for value of the note sued upon, and Murrie 
was liable to such bank on the note notwithstanding the bank knew at 
the time of the taking of said note that Murrie was only an accommoda- 
tion indorser for his company. Chap. 98, sec. 49, Illinois Revised Stat- 
utes. It is admitted that the old company note for $7,000 was given for. 
value. The renewal of that note furnished ample consideration for the 
new note signed by the company and indorsed before delivery by Mur- 
rie, although no cash or credit passed directly to Murrie. Commercial 
State Bank of Forreston v. Folkerts, 200 Ill. App. 385; Aurora Nat. 
Bank v. Funk, 296 Ill. App. 437, 16 N. E. 2d 442; Pierce v. Lowenthal, 
161 Wash. 336, 295 P. 1021; Reed v. Gormley, 57 Ga. App. 821, 196 
S. E. 921; A2tna State Bank v. Hawks, 213 Iowa 340, 239 N. W. 91; 
American National Bank v. Woolard, 342 Ill. 148, 173 N. E. 787. 


The right of an indorser, such as Murrie, to a demand for payment 
or to a notice of dishonor may be waived. (Chap. 98, sees. 104, 130, 131, 
Illinois Revised Statutes.) Embodied in the face of the note sued on 
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was the following provision: ‘‘Presentation for payment, notice of dis- 
honor, protest and notice of protest are hereby expressly waived by all 
parties to this note, including endorsers and guarantors.’’ Murrie 
contends that such provision of waiver is not binding on him for the 
reason it appears on the face of the note and not above his signature 
on the back thereof. There is no merit to this contention. Such language 
was a part of the contract and included a waiver by the indorser and 
such waiver was binding on Murrie. Dunnigan v. Stevens, 122 III. 
396, 13 N. E. 651, 3 Am. St. Rep. 496; Katz Finance Co. v. Levy, 241 
Ill. App. 576; Spragins v. McCaleb, 237 Ala. 658, 188 So. 251; Cato 
v. Jeffreys, Tex. Civ. App., 50 S. W. 2d 413; Lewis v. Small, 172 Minn. 
405, 215 N. W. 785; 10 C. J. S., Bills and Notes, § 430, p. 957. 

For the reasons indicated, the judgment of the trial court is re- 
versed and remanded with directions to restore the original judgment 
entered in favor of the plaintiff and against the defendants in the 
amount of $7,717.96 as of the date thereof, January 12, 1935, and with 
costs of suit including costs of this appeal. 

Reversed and remanded. 


LIMITING THE TRUSTEE’S LIABILITY 
In re Rushmore’s Estate, Surrogate’s Court, 21 N. Y. Supp. (2d) 526 


Provisions in trust instruments relieving the trustee of liability 
for an act done or suffered to be done in good faith are strictly con- 
strued in accordance with the objects and purposes of the trust, and 
a trustee may be held personally liable for breach of trust if the act 
is not within his powers, though acting in good faith and notwith- 
standing the immunity clause. 

In this case a will contained a provision that neither executors 
nor trustees should be held liable for any act done or suffered to 
be done by them in good faith thereunder. It was held that this 
exculpatory or immunity clause was not an enlargement of the 
powers of the trustees under the will, but rather a limitation of 
liability for acts done in good faith within the power and authority 
conferred upon them. Consequently, the trustees did not have the 
right to hold for an unreasonable length of time nonlegal securities 
received by them from the decedent, nor to make new investments 
in nonlegals, where such authority was not plainly and explicitly 
given. 


Proceeding in the matter of the final judicial settlement of the 
account of proceedings of George M. Rushmore and John Luft, as 


NOTE —VFor similar decisions see Banking Law Journal Digest (Fifth 
Edition) §515. 
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executors of the estate of Edward C. Rushmore, deceased, wherein the 
special guardian asked the court to construe the decedent’s will with 
particular reference to the power and authority of the trustees to con- 
tinue to hold and to invest in nonlegal securities. 

Order in accordance with opinion. 

Tibbetts, Lewis, Lazo & Welch, of New York City (Charles L. Mac- 
Donald, of New York City, of counsel), for accountants. 
Perey V. D. Gott, of Goshen, special guardian. 
















TAYLOR, S.—The decedent’s will does not explicitly, and in the 
opinion of the Surrogate not even by inference or construction, author- 
ize the trustees to continue to hold nonlegal investments and to make 
new investments in that class of securities. 

It is urged that the grant of authority and power to executors and 
trustees ‘‘to sell the whole or any part of the real or personal estate 
. . which may come into their hands by purchase or otherwise; . . 
to borrow . . . such sum or sums of money . . . for the improvement 
of any buildings or for building . . . on any real estate of which I may 
die seized or which may come under their control ... ; to make, exe- 
eute and deliver good and sufficient indentures of mortgage . . . con- 
veying any real property of which I may die seized . . . or which may 
be . . . purchased or acquired for any of the purposes hereinabove 
enumerated or included within the general power to borrow .. .’’ the 
right to pledge any stocks of which the decedent died possessed or which 
may come under the control of the trustees to secure the payment of 
any sum borrowed, and like expressions, permit investment in non- 
legals, but this contention may be dismissed upon the statement that 

these powers are specific and necessarily limited. 

The trustees claim to have authority to go outside of list of legal 
investments by reason of ‘‘ Article Tenth’’ which reads: ‘‘I direct that 
neither my executors nor my trustees shall be held in any way liable 
for any act done or suffered to be done by them in good faith thereunder, 
and I direct neither of my executors or trustees shall be held respon- 
sible for the acts and defaults of the other.’’ 

In arriving at the true meaning of this exculpatory or immunity 
clause, we should first explore a few well settled principles in the con- 
struction of wills. 

It is well settled law that all parts of a will are to be read together 
and harmonized if possible. Matter of Grefe’s Estate, 140 Misc. 134, 
250 N. Y. S. 269; Matter of Cook’s Estate, 162 Misc. 504, 295 N. Y. S. 
649; Matter of Herb’s Estate, 163 Misc. 441, 296 N. Y. S. 491; Matter 
of Title Guarantee & Trust Co., 195 N. Y. 339, 88 N. E. 375. 

Applying that principle to this will, then if this exculpatory or im- 
munity clause is a grant of broad powers to the trustees and a protec- 
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tion to them for whatever they do, if done in good faith, all other 
grants of power and authority to the trustees would be mere surplusage. 

Counsel for the accountants recognizes the principle that unless a 
will grants to the fiduciary power and authority to invest in nonlegals, 
investments may be made only in those securities meeting the statutory 
safe guards, and this is undoubtedly the law. Matter of Doelger’s Es- 
tate, 254 App. Div. 178, 4 N. Y. 8. 2d 334; affirmed 279 N. Y. 646, 18 
N. E. 2d 42; Matter of Winburn’s Estate, 140 Misc. 18, 149 N. Y. S. 
758; Matter of Albro’s Estate, 165 Misc. 486, 300 N. Y. 8. 1103; Matter 
of Loose’s Will, 167 Misc. 764, 4 N. Y. 8S. 2d 611. 

This investment rule has become so fixed in this state that it is said 
to be a part of the public policy. Matter of Carnell’s Will, 174 Mise. 
127, 19 N. Y. S. 2d 832, affirmed —— App. Div. , 21 N. Y. S. 2d 
376; Costello v. Costello, 209 N. Y. 252, 103 N. E. 148; Delafield v. 
Barret, 270 N. Y. 43, 200 N. E. 67, 103 A. L. R. 941. 

This investment policy having become so well established any au- 
thority to deviate from it must be plainly and explicitly given. Matter 
of Carnell’s Will, supra; King v. Talbot, 40 N. Y. 76; Matter of Cant, 
5 Dem. 269. 

A fiduciary claiming certain power and authority must find that 
power and authority in the instrument creating the office and the law. 
Benton v. Safe Deposit Bank, 255 N. Y. 260, 174 N. E. 648; Matter of 
Balfe’s Will, 152 Mise. 739, 274 N. Y. S. 284, affirmed 245 App. Div. 22, 
280 N. Y. 8. 128; Irving Trust Co. v. Natica, Lady Lester-Kaye, 157 
Mise. 32, 284 N. Y. S. 343. 

With these rules in mind and more especially the requirement that 
all parts of an instrument are to be read together and harmonized, the 
true intent and meaning of an exculpatory or immunity clause of this 
kind is that it is not an enlargement of the powers of the fiduciary, but 
a limitation of his liability. 2 Seott on Trusts, paragraph 222.1; 3 
Bogert on Trusts and Trustees, § 542; Trusts, 65 C. J. p. 821. 

In this particular case it is to be observed that the trustees are ab- 
solved of liability for any act done by them in good faith ‘‘thereunder,’’ 
and his quoted word must have reference to the trust created with the 
powers and limitations prescribed. 

This construction of such clauses is thus stated in Scott on Trusts, 
supra, ‘‘The effect of a provision relieving the trustee of liability for 
breach of trust, however, is not to extend his powers but to restrict his 
liabilities. Such a provision does not prevent an act by the trustee 
from being a breach of trust if the act is not within his powers; but it 
does relieve him to a certain extent from liability for the consequences 
of his act,’’ and in 65 Corpus Juris, p. 821, the writer says ‘‘In con- 
struing such a clause, the meaning to be attributed to it should be 
consistent with the purpose and object of the trust, and a strict rule 
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of construction should be applied as against the claim of restriction.’’ 
The same quotation is to be found in 3 Bogert on Trusts and Trustees, 
§ 542, p. 1719. 

In Matter of Carnell’s Will, July 2, 1940, App. Div. ——, 21 
N. Y. 8. 2d 376, the trustees were authorized to invest in ‘‘ well selected, 
and, well secured securities, as distinguished from speculative securities 
or investments,’’ and it was held that this authority did not permit 
investment in nonlegals. The will, there, contained an immunity clause. 
Although a discretionary power of investment was given to the trustee 
by the trust instrument and it was provided that ‘‘they shall care for, 
manage and protect the said trusts to the best of their ability, and in 
the exercise of their sound and conservative judgment and discretion, 
but for any error of judgment or for any extraordinary or unforeseen 
depreciation of securities, they shall not be liable, provided they may 
have used ordinary care and diligence,’’ the trustees were held to be 
limited in their investment policy. 

In Digney v. Blanchard, 226 Mass. 335, 115 N. E. 424, 425, it was 
held that the erection and completion of certain buildings were beyond 
the powers of the trustee under the declaration of trust, and with re- 
spect to the trustee’s claim of immunity by reason of a provision of 
the declaration of trust, the Court said: ‘‘And Blanchard is not exon- 
erated from liability by section 14 of the declaration of trust, which 
provides that the trustee shall be liable only ‘for the result of his own 
gross negligence or bad faith.’ Whatever may be the extent of the lia- 
bility of a trustee justifying under this clause, we do not construe it 
as affording him protection from a willful and intentional breach of 
trust, committed by acting plainly beyond his powers.’’ 

The same thought was thus expressed in Conover v. Guarantee Trust 
Company, 88 N. J. Eq. 450, 102 A. 844, 848, affirmed 89 N. J. Eq. 584, 
106 A. 890: ‘‘It accordingly seems impossible to construe an immunity 
clause as intended to exempt a trustee from liability from transcending 
his powers as clearly defined by the trust agreement; his engagement 
is to exercise the powers and only the powers conferred upon him, and 
the appropriate office and purpose of an immunity clause forming a 
part of a trust agreement which specifically and clearly defines the 
trustee’s powers appears to be to limit his responsibility in matters of 
judgment and discretion committed to him in the execution of those 
defined powers. . . . To construe the immunity clauses as intended to 
protect the trustee from errors of judgment in accepting for the trust 
securities of a different class from those explicitly defined by the terms 
of the trust instrument, or in a manner other than the manner specifi- 
cally set forth by its terms, is to attribute to the immunity clauses, not 
only a purpose to justify the exercise of a discretion by the trustee in 
a field in which no discretion is designed to be conferred, but also an 
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operative force to nullify the express terms of the trust instrument 
which define the powers of the trustee antecedent to his certificate, and 
in that manner to deny to the prospective bondholders the right con- 
ferred upon them by the trust agreement to rely upon the certificate 
of the trustee to the substantial effect that the securities defined in the 
trust agreement have been assigned to the trustee and appraised in the 
manner stated in the bonds so issued.’’ 

Quoting again from a New Jersey case we find the Court saying in 
Tuttle v. Gilmore, 36 N. J. Eq. 617: ‘‘The meaning to be attributed to 
it [immunity clause] should be consistent with the purpose and object 
of the trust, and a strict rule of construction should be applied as against 
the claim of restriction. But if, when so construed, a limitation on the 
liability of the trustee was clearly intended, the trustee is entitled to 
the benefit of it.’’ 

No useful purpose would be served by reviewing in detail the many 
eases which absolve a fiduciary from liability because of the inclusion 
in the will of an immunity clause. An examination of these cases will 
disclose the fact that the wills involved contain in addition to the im- 
munity clause broad investment powers, and the security complained of 
was within the class of permitted investments. 

‘‘Article Tenth’’ of this will is construed not to increase or enlarge 
the powers of the trustees, but rather to restrict their liability for acts 
done in good faith within the power and authority conferred upon 
them ; that they do not have the right to hold for an unreasonable length 
of time nonlegal securities received by them from the decedent, nor to 
make new investments in nonlegals. 

An order thus construing the will may be settled upon five days 
notice or by consent. 


DISPOSITION OF STOCK DIVIDENDS BY 
TRUSTEE 


In re Whitacre’s Will, Supreme Court of Minnesota, 293 N. W. Rep. 784 





The determination of the question whether the life tenant or 
remainderman is entitled to dividends on stock held under testa- 
mentary trust depends on the testamentary intention which is to 
be ascertained from the language of the will in the light of the sur- 
rounding facts and circumstances. The question is not one of cor- 
porate right or power in declaring dividends, but rather of disposi- 
tion by the stockholder of his rights and interests in corporate stocks 
under the laws of testacy and trusts. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §527. 
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In this case a will contained a provision for the apportionment 
and distribution of income as follows: ‘‘I direct that all dividends 
paid on any stock at any time constituting a part of the principal 
of said trust fund, whether in the form of cash or additional stock, 
shall be treated as income and not as principal.’’ The trustee named 
in the will exchanged the stock originally comprising the corpus for 
new stock issued by the corporation under an arrangement whereby 
the corporation increased its capital by a transfer of earned surplus 
to capital, increased the par value of its shares of stock so that the 
existing number of shares represented the entire capital as increased, 
and exchanged new stock at the increased par value for the old 
stock share for share by the issuance of new stock certificates for 
the old ones. The life tenants claimed that the increase of stock was 
‘additional stock’’ to which they were entitled under the provision 
of the will that the trustee should treat all dividends paid in the 
form of additional stock as income, and that if the increase of stock 
was not additional stock within the meaning of the will it was never- 
theless income to which they were entitled. 

It was held that the dividend paid to the trustee in the form 
of additional stock should be apportioned to the life tenants under 
the provision mentioned above. The mere creation and issue of new 
stock on the basis of undistributed surplus which has been converted 
into capital stock amounts to a stock dividend although it is not de- 
nominated as such. 


Appeal from District Court, Ramsey County; Carlton MeNally, 
Judge. 

Proceeding in the matter of trusts created under the will of John 8. 
Whitacre, deceased, wherein the First Trust Company of St. Paul was 
trustee, and Paul D. Schriber was guardian ad litem. From an order 
sustaining the trustee’s refusal to apportion increased stock to income, 
Edmund R. Whitacre and J. C. Whitacre, life tenants, appeal. 

Order reversed with directions to proceed in conformity with opinion. 

Joseph F. Cowern and Smith & Whitacre, all of St. Paul, for appel- 
lants. 

Appel & Morton and Paul D. Schriber, all of St. Paul, for respond- 
ents. 


PETERSON, J.—John 8S. Whitacre died testate on December 18, 
1927, leaving him surviving two sons, John C. Whitacre and Edmund 
R. Whitacre. By his will the testator created two trusts, the corpus 
of which consisted of shares of common stock of the St. Paul Fire and 
Marine Insurance Company. 

The trusts were identical in their terms. One consisted of 147 
shares, the income of which was payable to John C. Whitacre during 
his lifetime, with remainder of the corpus and accrued income over 
to his lawful issue then living per stirpes and not per capita. The 
other trust consisted of 103 shares, the income of which was payable 



























40 





THE BANKING LAW JOURNAL 


to Edmund R. Whitacre during his lifetime with remainder over to his 
lawful issue as in the first mentioned trust. 

The will contained a provision for the apportionment and distribu- 

tion of income as follows: ‘‘I direct that all dividends paid on any 
stock at any time constituting a part of the principal of said trust fund, 
whether in the form of cash or additional stock, shall be treated as in- 
come and not as principal.’’ 
'  Testator acquired 25 shares of stock in 1889. The company then 
had a capital of $500,000 represented by 5,000 shares of stock of $100 
each. He transferred this stock to his wife, but later she retransferred 
it to him. There were two stock dividends declared by the company 
between the time the testator first acquired any stock therein and his 
death. In July, 1914, the capital was increased from $500,000 to $1,- 
000,000 by a transfer of $500,000 from the earned surplus to the capital 
stock account and the issuance of new stock of the kind then outstand- 
ing for the amount of the increase and distributing it to the stock- 
holders share for share of their holdings. As a result of this issue 
testator’s holdings were increased from 25 to 50 shares. In December, 
1920, the capital was again doubled by increasing the capital to $2,000,- 
000. The increase was raised by a sale of new stock at $100 per share. 
The right to purchase on the basis of their holdings was given the stock- 
holders. Testator purchased an additional 50 shares, thus increasing 
the number of his shares to 100. In November, 1923, the capital was 
increased to $4,000,000. Another 100% stock dividend was declared 
by a transfer of $2,000,000 from the earned surplus-to the capital stock 
account. New stock was issued for this amount to the stockholders in 
proportion to their holdings. The number of shares was increased to 
160,000 and the par value was reduced to $25 per share. Testator 
surrendered his old stock and new stock was issued to him, thus making 
his holdings 400 shares. During his lifetime he disposed of 150 shares, 
leaving the 250 shares which became the corpus of the trusts created 
by his will. 

In April, 1939, the stock was issued which gave rise to the present 
controversy. By amendment of its articles the company increased its 
capital from $4,000,000 to $10,000,000 consisting of 160,000 shares of 
$62.50 each. The additional capital was created by transferring $6,- 
000,000 from the earned surplus to the capital stock account. New 
stock certificates were issued in substantially the same form as those 
then outstanding, which recited that the company’s capital was $10,- 
000,000 and the par value of its stock was $62.50 per share. These were 
exchanged for the stock outstanding as of the time of the new issue 
share for share. As a result of the exchange the trustees held 250 
shares as before but with a par value of $62.50 instead of $25 per share. 
The new stock certificate was for stock with a par value of $15,625 in 
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place of the old one for stock with a par value of $6,250. The issue 
of the new stock in exchange for the old was not characterized in any 
way by the company either as a stock dividend or otherwise. 

The company’s earned surplus was in excess of $10,000,000 at the 
time of testator’s death and in excess of $25,000,000 when the stock 
increase and distribution were made in 1939. 

The life tenants claimed that the increase of stock was ‘‘additional 
stock’’ to which they were entitled under the provision of the will that 
the trustee should treat all dividends paid in the form of additional 
stock as income, and that if the increase of stock was not additional 
stock within the meaning of the will it was nevertheless income to which 
they are entitled under the rule of Goodwin v. McGaughey, 108 Minn. 
248, 122 N. W. 6. The remaindermen contended that the transaction 
was not an issue of additional stock and that it was only a bookkeeping 
transaction involving an adjustment of the company’s accounts. 

The trustee refused to apportion the increased stock to income. 
From an order sustaining the trustee, the life tenants appeal. Here 
the same claims are made as below. . 


The determination of the question whether the life tenant or re- 
mainderman is entitled to dividends on stock held under testamentary 
trust depends on the testamentary intention which is to be ascertained 
as in other cases from the language of the will in the light of the sur- 
rounding facts and circumstances. The question is not one of corporate 
right or power in declaring dividends, but rather of disposition by the 
stockholder of his rights and interests in corporate stock under the 
laws of testacy and trusts. 12 Fletcher, Cyc. Corporations, Perm. Ed., 
§§ 5389-5391. 

A dividend in cash or property is paid to the stockholder out of the 
corporation’s cash or property. Hence it involves a severance of the 
dividend from and a diminution to the extent of the dividend of the 
corporation’s assets. 

A. stock dividend is a distribution of reserved or additional stock 
of the corporation declaring or authorizing the:dividend. Such a divi- 
dend is a conversion of earned surplus or undivided profits into capital 
stock, which is distributed to the stockholders. Cash or property is not 
distributed, and the corporation’s assets are not diminished. by a stock 
dividend. United States v. Siegel, 8 Cir., 52 F. 2d 63, 78 A. L. R. 672; 
City Bank Farmers’ Trust Co. v. Ernst, 263 N. Y. 342, 189 N. E. 241. 
It is not necessary that the dividend be called a stock dividend in order 
to make it such. The substance, not the label, determines the nature 
of the transaction. The mere creation and issue of new stock on the 
basis of .undistributed surplus which has been converted into capital 
stock amounts to a stock dividend although it is not denominated as 
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such. In re Norton’s Will, 129 Mise. 875, 224 N. Y. S. 77; Eastman 
v. State Bank of Chicago, 259 Ill. App. 607. 

A testator may make any disposition of his stock and the income 
therefrom consistent with law. After all, he is but disposing of his 
own property. In a testamentary disposition he may treat that as 
income which under the laws governing corporations would be regarded 
as capital and vice versa. Fletcher, Cyc. Corporations, Perm. Ed., 
§ 5391. He may provide in his will that a stock dividend shall be 
treated as income, Matter of Mart’s Estate, 139 Misc. 558, 248 N. Y. 8S. 
789; or as principal, Bankers’ Trust Co. of New York v. Lobdell, 116 
N. J. Eq. 363, 173 A. 918. It has been held that he may authorize the 
trustee acting with others to allocate stock dividends to principal rather 
than income. Equitable Trust Co. v. Prentice, 250 N. Y. 1, 164 N. E. 
723, 63 A. L. R. 263. 

A provision apportioning both cash and stock dividends to a life 
tenant shows that the testator had in mind their intrinsic nature and 
discloses an intention to give to the life tenant all the earnings of the 
stock during the life tenancy regardless of the form in which the same 
may be distributed by the corporation. Surplus derived from earnings 
is actual income of the corporation. It is the property of the corpora- 
tion. Surplus is potential income to the stockholder contingent on cor- 
porate action. By corporate action it may be converted into income 
to the stockholder by the declaration of a cash dividend or into capital 
of the corporation by the declaration of a stock dividend. The declara- 
tion of a stock dividend destroys the possibility of income to the stock- 
holder out of the surplus. Whether the surplus shall be income or 
capital is fortuitous so far as the stockholder is concerned, since the 
result depends on corporate and not his own action. As between him- 
self and his legatees a testator may make his own disposition of his 
share of the capitalized surplus without regard to the action of the 
corporation. He may treat the same as income in fact. By directing 
that stock dividends be paid to the life tenants with the corpus over to 
the remaindermen the testator in effect provided for the severance after 
receipt of the stock dividend of that part of his stock representing the 
stock dividend. Thereby he treated that part of the earned surplus 
which was potential income to him, but which was converted into capi- 
tal by the corporation, as income in fact. If the corporation will not 
make the severance by declaring a cash dividend, the stockholder may 
make the severance himself after the stock dividend has come under 
his control. In the last analysis the disposition is of that part of the 
testator’s stock which represents the stock dividend. He can dispose 
of that part the same as he could of the whole. Equitable Trust Co. 
v. Prentice, 250 N. Y. 1, 164 N. E. 723, 63 A. L. R. 263, supra. 
Surrounding fact and circumstance make it plain that the testator 
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was familiar with the practice of the company of declaring stock divi- 
dends by converting earned surplus into capital and distributing as 
stock the accretion of capital thus formed. He had experienced two 
such transactions and knew how corporate earnings which were poten- 
tial cash income to him became capital of the company by the declara- 
tion of stock dividends and at the same time destroyed the possibility 
of his receiving cash dividends. It must have been the testator’s inten- 
tion to give such income to the life tenant. His direction was that 
‘‘additional stock,’’ not additional shares, should go to the life tenants. 

The argument here to the contrary that no ‘‘additional stock’’ was 
paid to the trustee rests in the last analysis upon the proposition that 
the number of shares was not increased and the proportionate interests 
of the stockholders in the corporation remained the same after as they 
were before the stock transactions of the company. If there had been 
a distribution to the stockholders of additional shares representing the 
increase of capital stock out of surplus, there can be no doubt that the 
transaction would have been a stock dividend. Goodwin v. McGaughey, 
108 Minn. 248, 122 N. W. 6. Nor would there then be any room for 
construction whether the stock dividend should go to the life tenants 
under the provisions of the will giving them all dividends paid in the 
form of additional stock. Mackellar v. Stebbins, 244 Mich. 170, 221 
N. W. 275. 

The contention that there can be no increase of stock in a corpora- 
tion without increasing the number of shares fails to distinguish be- 
tween the stock and the shares into which it is divided and in effect 
asserts that one is the same as the other. The capital stock of a cor- 
poration is the sum fixed by its articles of incorporation as paid in or 
to be paid in for carrying on its business. It belongs to the corpora- 
tion. A share of stock is the interest or right of the shareholder in the 
corporation. It belongs to the shareholder, and is usually evidenced 
by a stock certificate. State ex rel. Bodman v. Probate Court, 142 Minn. 
415, 172 N. W. 318. 


The stockholders received additional stock notwithstanding that they 
did not receive a cash dividend or additional shares and that their pro- 
portionate interests remained the same. The combined capital and 
surplus remained the same after the transfer of $6,000,000 from earned 
surplus to capital. But the amount of both the capital and surplus 
were changed. Capital was increased and surplus diminished by the 
amount transferred. Argument to the contrary makes the baseless as- 
sumption that the $6,000,000 transferred to the capital account is not 
to be taken into account in computing the amount of capital. A stock 
dividend is held to subserve public policy for the very reason that the 
increase of stock is represented by an equivalent permanent increase 
of the corporate assets. Williams v. Western Union Tel. Co., 93 N. Y. 
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162; Cook, Corporations, 8th Ed., § 536, pp. 1853, 1854, note 1. If the 
proposition requires proof it is susceptible of mathematical demonstra- 
tion in the instant case. Prior to the increase, the company’s capital 
stock was $4,000,000. Testator held $6,250 par stock which the trustee 
continued to hold. After the increase the capital was $10,000,000, of 
which the trustee held $15,625 par stock. There was an increase of his 
stock in the face amount of $9,375. Hence, while the proportionate in- 
terests in the corporation itself remained as before, the stock holdings 
were very definitely changed so that each stockholder’s holding was 
larger than before. To say that, because proportionate interests are 
the same proportionally, they are the same in amount, is absurd. One 
tenth equals one tenth, but one tenth of $1,000 is $100 and one tenth 
of $1,000,000 is $100,000. 

Since stock is the interest or right of the stockholder in a corpora- 
tion, the stockholder’s stock is increased by an increase in the amount 
of such interest or right. Stock may be increased by increasing either 
the par value or the number of shares. Minot v. Paine, 99 Mass. 101, 
96 Am. Dec. 705; Lamb v. Lehmann, 110 Ohio St. 59, 143 N. E. 276, 
42 A. L. R. 4837; Cook on Corporations (8th Ed.) §§ 25, 536. See: 
Tschumi v. Hills, 6 Kan. App. 549, 51 P. 619. In Hayes v. St. Louis 
Union Trust Co., 317 Mo. 1028, 298 S. W. 91, 98, 56 A. L. R. 1276, the 
court said of a stock dividend: ‘‘The important step is the increasing 
of the fixed capital of the corporation. The outstanding shares of stock 
are increased to balance, either by adding to their number or raising 
their par value.’’ 

Where the increase of capital stock is made by issuing additional 
shares of stock, the number of the shares is increased in proportion to 
the amount of the increase of capital stock. Where the increase of 
capital stock is distributed to the shareholders by increasing the par 
value of the shares in proportion to the increase, the par value of the 
shares is increased. In either event the shareholder receives exactly 
the same stock interest in the corporation. In the instant case, the 
trustee would have received 375 additional shares at $25 per share of 
an aggregate par value of $9,375, if a stock dividend had been declared 
in stock of the kind outstanding when the declaration was made. By 
increasing the value of the shares the trustee received exactly the same 
amount of stock. The stock increase is additional stock. It can make 
no difference whether the additional stock consists of 375 additional 
shares with a par value of $9,375 or a stock interest of the same par 
value. 

The remaindermen rely on People ex rel. Adams Electric Light Co. 
v. Graves, 272 N. Y. 77, 4 N. E. 2d 941, 942, 107 A, L. R. 1333, as being 
opposed to the views expressed. In that case a transfer of part of the 
corporation’s surplus to no par value capital account was held not to 
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be a dividend declaration within the statute imposing a franchise. tax 
on dividends declared, notwithstanding that new shares of stock might 
have been issued representing the increase in the value of the stock. 
That was not a case of apportionment of income between a life tenant 
and remainderman, nor was there a distribution of any additional stock 
as here. The transaction was only a bookkeeping entry authorized by 
statute. The court reaffirmed the rule of its prior decisions, which it 
distinguished, saying: ‘‘In all these cases there was a distribution. to 
stockholders of either cash or an instrument which could be sold for 
cash. In the case at bar there has been no distribution. . . . Neither 
money nor property nor a stock dividend has come into the hands of 
the stockholders as the result of the transfer. No stockholder has the 
right unless further corporate action is taken to receive any equivalent 
of the amount transferred.’’ Here the stockholders have received a 
distribution of the additional stock and a new stock certificate showing 
ownership of new stock of increased par value. The additional stock 
can be severed and sold the same as any other stock. The cited case is 
not in point. 

The testator’s intention will be given effect if the additional stock 
is apportioned to the life tenants. Otherwise it will be defeated and 
that by a construction of the language of the will of which it is not 
susceptible. 

We do not decide whether a dividend of additional stock is income, 
except as that term was used and defined in the will in the instant case. 

The order appealed from is reversed with directions to proceed in 
conformity with the views expressed in this opinion. 





















LIABILITY OF ACCOMMODATION MAKER 






Federal Deposit Insurance Corporation v. Woods, United States District 
Court, W. D. Kentucky, 34 Fed. Supp. 296 








A person signed a promissory note as maker believing that it was 
for the accommodation of a bank but in fact was an assistance to a 
bank officer seeking to cover up defalcations. It was held that the 
maker was estopped to defend the bank receiver’s action on the note 
on the ground that it was without consideration where the facts 
showed that the maker must have known that she was lending her 
name to assist the bank by deceiving the bank examiners or that she 
was assisting the bank officer to perpetrate a fraud on the bank. 











NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §41. 
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Action by the Federal Deposit Insurance Corporation, receiver of 
the Taylor National Bank of Campbellsville, Ky., against Lois G. Woods, 
to recover on a note. 

Judgment for plaintiff. 

Wilson W. Wyatt and Baldwin C. Burnam (of Peter, Heyburn, 
Marshall & Wyatt), both of Louisville, Ky., for plaintiff. 

O. B. Bertram, of Campbellsville, Ky., J. H. Graham, of Greensburg, 
Ky., John L. Vest, of Walton, Ky., and James E. Fahey (of Woodward, 
Dawson & Hobson), of Louisville, Ky., for defendant. 





SWINFORD, D. J.—This is an action by the receiver of a national 
bank to recover on a promissory note found in the assets of the bank 
at the time it went into liquidation. 

The Taylor National Bank of Campbellsville, Kentucky, was a bank- 
ing institution of many years standing. At one time practically the 
entire stock of the bank had been owned by George H. Gowdy, the uncle 
of the defendant. At the time the bank went into receivership about 
81% of the stock was owned by T. O. Morton, its executive president 
and cashier, and members of his immediate family. Mrs. Lois G. Woods 
had long been a customer of the bank. 

T. O. Morton had been the president and cashier of the Taylor Na- 
tional Bank for many years. Like many banks of this kind and in com- 
munities of this size, practically all of the affairs of the bank were left 
by the directors in the hands of the cashier and Morton as president 
and cashier dominated the board and ran the bank as a ‘‘one man bank.”’ 

When the bank closed, Morton was charged with violation of the 
national banking laws. Indictments were returned and after trial of 
some charges which resulted in verdicts of guilty, and pleas of guilty 
to others, Morton was sentenced to terms in federal prison. This fact 
is stated as it was due to the manipulations of Morton and his efforts 
to secure money for his personal use that the transactions disclosed by 
this record were had. . 

On or about the date of the note in suit the president of the bank, 
T. O. Morton, called at defendant’s home and advised her that the 
bank needed some money and asked her to sign a note for $17,500 to be 
used by the bank in securing funds for the bank. 

Mrs. Woods went to the bank on February 8, 1937, and signed the 
note as requested. She was assured that ample collateral would be 
placed with the note and that in no event would she be called upon to 
pay it or any part of it. 

It is now disclosed that this note was a renewal of similar notes 
found in the desk or lockbox of T. O. Morton. In my judgment these 
notes were forgeries, and the money when originally taken was used 
by T. O. Morton for his personal benefit. 
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There is another very material fact. In 1934 when the bank ex- 
aminers were at the bank a note in the sum of $12,000 was found with 
the assets of the bank with the name of Lois G. Woods signed to it. 
The bank examiner questioned the genuineness of this note. The note 
was a forgery. 

Mrs. Woods was called at night to come to the bank. Her brother 
met her on the outside of the bank and told her of the forged note but 
asked her to tell the bank examiner that it was a genuine note. She 
entered the bank where she found the bank examiner and T. O. Morton 
and the following conversation occurred, as indicated from the testi- 
mony of Mrs. Woods. 


“*T was out one evening to a friend of mine’s, and Mrs. Morton came 
over to this party and said they wanted me down at the bank, and when 
I got there my brother was on the outside of the bank and he said ‘The 
bank inspectors are here and there is a note there in the bank with 
your name signed to it.’ I don’t know whether he said it was a $12,000 
or $14,000 note; I don’t remember the exact amount. ‘Now,’ he said, 
“When they ask you if that is your note you tell them it is. I haven’t 
time to explain it to you,’ and when I went in there were two or three 
of the bank inspectors and this—one of the men that had the note said, 
‘Mrs. Woods, is this your note?’. I didn’t know what it was all about, 
but my brother had asked me to do that and I said, ‘Yes, that is my 


note’.”’ 


This transaction occurred in June, 1934. Something over two years 
prior to signing by the defendant of the note herein sued on. 

It is further in evidence that Mrs. Woods executed a writing to 
Granberry and Company, a New York brokerage firm, whereby she gave 
T. O. Morton authority to deal in stocks and bonds in her name. The 
date of this authorization was August 25, 1934. Mrs. Woods expressly 
denies signing this authorization. I am convinced that she did not 
sign it. 

The Court is thus presented with the very difficult question of de- 
termining whether or not under this state of fact and an apparent con- 
flict in the authorities there is liability on one who signs a promissory 
note for what is believed to be the accommodation of the bank, but what 
is in fact an assistance to an officer of the bank seeking to cover up 
defaleations. 

It is contended by the defendant that the note is without considera- 
tim and there can be no recovery. The defendant relies on the case 
of Rankin v. City National Bank, 208 U. S. 541, 28 S. Ct. 346, 52 L. Ed. 
616 and cases following the rule laid down therein. This line of cases 
inelides Peterson v. Tillinghast, 6 Cir., 1911, 192 F. 287, 289; Deitrick 

v. Standard Surety & Casualty Co., 1 Cir., 1937, 90 F. 2d 862; Yates 
Cente: Nat. Bank v. Lauber, D. C. Kan., 1915, 240 F. 237; Cutler v. 
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Fry, D. C. Kan., 1915, 240 F. 238; Yates Center Nat. Bank v. Schaede, 
D. C. Kan., 1915, 240 F. 240. 

The plaintiff asserts that the defendant is wlenell to on want of 
consideration and relies on the recent case of Deitrick v. Greaney, 309 
U. 8. 190, 60 S. Ct. 480,-84 L. Ed. 

The parties advance here all of the arguments that were urged in 
the case of Federal Deposit Insurance Corporation v. Pendleton, D. C., 
29 F. Supp. 779, decided by this Court several months ago. The rul- 
ings on the various questions involved there that are common to the 
ease at bar are expressly approved here. 

The case at bar has one striking difference in that the money had 
already been taken from the bank at the time the note was executed 
while in the Pendleton case the money was taken simultaneously with 
the execution of the note. In other words, it was through Pendleton’s 
act that the money was withdrawn. Here the defalcation by Morton 
had already been committed. 

Undoubtedly the Rankin case from the Supreme Court and the case 
of Peterson v. Tillinghast, supra, from the Sixth Circuit, are strong 
authority for the position of the defendant here. But does the case of 
Deitrick v. Greaney, supra, destroy the Rankin case and that line of 
authorities? Mr. Justice Roberts, in a dissenting opinion concurred in 
by Mr. Justice McReynolds, says that it does. 

After discussing the Rankin case and pointing out that it was fol- 
lowed in Deitrick v. Standard Surety & Casualty Co., 303 U. S. 471, 
58 S. Ct. 696, 82 L. Ed. 962, decided May 28, 1938, and in commenting 
on this latter case the dissenting opinion says [309 U. S. 190, 60 S. Ct. 
487, 84 L. Ed. ]: ‘In view of what has been said, it is apparent 
that, under the guise of distinguishing the earlier case, the court in fact 
overrules it.’’ 








While I do not presume to say that Deitrick v. Greaney, supra, can- 
not be distinguished from Deitrick v. Standard Surety & Casualty Co., 
supra, a careful reading and re-reading of Deitrick v. Greaney con- 
vineces me that the Court wishes to confine in very narrow limits any 
exception to the rule that one lending his name to make a bank appear 
in better financial condition than it really is is liable. 


In the Deitrick v. Standard Surety & Casualty Co. case the Cour’ 
was divided. Mr. Cardozo did not sit in consideration of the case and 
two of the Justices dissented. In a dissenting opinion Mr. Justice Blak 
stated [303 U. S. 471, 58 S. Ct. 702, 82 L. Ed. 962]: ‘‘The receiver des 
not merely represent the corporation—the bank. The object of the ap- 
pointment of a receiver is to collect and protect all of the insolvmt’s 
assets in the interest of the creditors first, then for the benefit o& the 
stockholders. It has long been recognized that even in the cas of a 
going bank the rights of depositors and the public would be jeopsrdized 
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unless given protection in addition to that afforded by the bank’s officers 
elected by the stockholders. For that reason, among others, the govern- 
ment has provided a system of examination for all national banks. Stat- 
utes require banks to. make reports to the Comptroller of the Currency 
and to permit examinations by federal bank examiners. These examina- 
tions are designed to prevent such fraud as were perpetrated in this 
case. This objective will be frustrated if surety companies—with com- 
plete immunity—can, through their authorized agents, conspire with 
bank officials to deceive and trick bank examiners. The convenient 
fiction that knowledge of an officer of the bank is imputed to the bank 
itself is not sufficient to relieve respondent surety company from the 
consequences of the wrong committed by its authorized agent. There 
is not even a fiction under which knowledge can be imputed to innocent 
depositors. Strange, indeed, it is if the elaborate system of precautions 
provided by the government to protect the interests of creditors of 
national banks by examination and visitation of federal officials must 
be held for naught by application of the fiction that the bank—not the 
injured depositors—knew everything its president knew. The interests 
of the bank and the interests of the depositors and creditors are not 
always identical. That their interests are recognized as separate and 
distinguishable is amply shown by laws passed to protect depositors 
and creditors of national banks. Public solicitude for protection of de- 
positors is exemplified by the recent passage of the law insuring publie 
deposits. °’ 

It seems to me that the language in this dissenting opinion ex- 
presses the decided view of the Supreme Court as stated in the opinion 
in the Deitrick v. Greaney case. While the Rankin case is not over- 
ruled expressly the following quotation indicates that the Court does 
not wholeheartedly approve its former decision: ‘‘In a strict and tech- 
nical sense an estoppel arises only when a misrepresentation has 
prejudiced another who has relied upon it. For that reason courts have 
sometimes held that one in the position of respondent is not estopped to 
set up the agreement against the bank or the receiver either because it 
did not appear that the bank was deceived by the concealment and 
misrepresentation or because injury to creditors was not shown to have 
resulted from them, cf. Peterson v. Tillinghast, 6 Cir., 192 F. 287; 
Cutler v. Fry, D. C., 240 F. 238; First State Bank v. Morton, 146 Ky. 
287, 293, 142 S. W. 694; Quincy Trust Co. v. Woodbury [299 Mass. 
565], 13 N. E. 2d 377; Agricultural Credit Corp. v. Scandia American 
Bank, 184 Minn. 68, 237 N. W. 823. But stated more precisely, the 
doctrine with which we are now concerned is not strictly that of estoppel 
as thus defined. It is a principle which derives its force from the cir- 
cumstances that respondent’s act, apart from its possible injurious con- 
sequences to creditors, is itself a violation of the statute; and that the 
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statute, read in the light of its purposes and policy, precludes resort to 
the very acts which it condemns, as the means of thwarting those pur- 
poses by visiting on the receiver and creditors whom he represents the 
burden of the bank’s unlawful purchase. Pauly v. O’Brien, C. C., 69 F. 
460; Niblack v. Farley, 286 Ill. 536, 122 N. E. 160; Iglehart v. Todd, 
supra, 203 Ind. 427, 442, 178 N. E. 685; Cedar State Bank v. Olson, 116 
Kan. 320, 323, 226 P. 995; Denny v. Fishter, supra [238 Ky. 127, 36 
S. W. 2d 864] ; Parker v. Parker, 287 Mich. 49, 282 N. W. 897; German- 
American Finance Corp. v. Merchants’ & Mfgs. State Bank, 177 Minn. 
529, 225 N. W. 891, 64 A. L. R. 582; Vallely v. Devaney, 49 N. D. 1107, 
194 N. W. 903; Bay Parkway Nat. Bank v. Shalom, supra [270 N. Y. 
172, 200 N. E. 685]; Mount Vernon Trust Co. v. Bergoff, 272 N. Y. 
192, 196, 5 N. E. 2d 196; Putnam v. Chase, 106 Or. 440, 212 P. 365. 
See Schmid v. Haines, 115 N. J. L. 271, 178 A. 801; Williston on Con- 
tracts (Rev. ed.) § 1632; [7] Zollmann, Banks and Banking, § 4783.’’ 

It must, of course, be recognized that the opinion in Deitrick v. 
Greaney, supra, points out the fact that the National Bank Act ex- 
pressly prohibits the purchase and retention of its own stock by a bank- 
ing institution. R. 8S. § 5201, 12 U.S. C. A. § 83. That was the par- 
ticular offense shown by the record in that case. There the bank, in 
order to avoid the provision of the statute, transferred certain of its 
capital stock to a director in exchange for a promissory note with the 
express understanding that the stock was still the property of the bank 
and the collection of the note was not to be enforced. 

The results, however, in that case and the case at bar are identical. 
That is to deceive the bank examiners. I believe it is the purpose of 
the law not to permit that and one who lends himself to it is liable. 

Mrs. Woods must have known one of two things. Either that she 
was lending her name to assist the bank by deceiving the examiners or 
that she was assisting Morton to perpetrate a fraud on the bank. The 
transaction on its very face smacks of fraud. She knew that Morton 
was a forger according to her own testimony. She had assisted him to 
conceal a forgery by a prevarication on a previous occasion. The record 
is strangely silent of an explanation of what steps she took to report 
Morton to the board of directors after the experience with the forged 
note for $12,000 in 1934. 


She denies having signed any paper involving any of these transac- 
tions except the note sued on. She claims to have been interested in 
the success of the bank because her uncle had once owned it and yet 
after knowing that Morton was a forger she continues to do business 
at the bank and signs her name to a note for a large sum of money 
for no reason at all except that Morton asked her to. 

Her actions are so inconsistent with the normal reaction of a bank 
customer who found that the cashier was forging her name that it is 
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with some difficulty the Court concludes that these prior notes and the 
authorization to Granberry and Company were all forgeries. It is not 
entirely inconsistent with reason to conclude that Mrs. Woods might 
have had some suspicion of what was going on and approved. The case 
at bar by reason of the actions of the defendant in assisting Morton in 
his deceptive and fraudulent practices on former occasions is a much 
stronger case for the plaintiff than Deitrick v. Greaney, supra. It is 
also distinguished from the case of Rankin v. National Bank, and Peter- 
son v. Tillinghast. In those cases the action was undoubtedly for the 
ostensible benefit of the bank. Here Mrs. Woods was the willing tool 
of Morton, who she now says is a forger and whom she says she knew 
to be a forger before she signed the note in question. 

I am of the opinion that the plaintiff should recover on the note. 

Proper findings of fact, conclusions of law and judgment should be 
submitted. 


PLEDGE BY BANK HOLDING COLLATERAL 


Rutledge v. Weisenborn, St. Louis Court of Appeals, Missouri, 142 
S. W. Rep. (2d) 884 


A Missouri statute provided ‘‘that the cashier or other officer 
or employee of a banking corporation shall have no power to en- 
dorse, pledge or hypothecate any notes, bonds or other obligations 
received by such corporation for money loaned, until such power 
and authority shall have been given such cashier or other officer or 
employee by the board of directors.’’ This statute was held not 
to extend to a mere sale of a note, for the full amount of the note 
duly collected, in the ordinary course of business. The statute would 
seem to invalidate an endorsement made without being authorized 
by the board in so far as the endorsement. may impose any liability 
on the bank, but it does not prevent the passing of the title to the 
purchaser. 


Appeal from Circuit Court, Monroe County; Edmund L. Alford, 
Judge. 

‘*Not to be reported in State Reports.’’ 

Action by J. 8. Rutledge and W. T. Rutledge, executors of the will 
of B. P. Rutledge, deceased, against William T. Weisenborn, admin- 
istrator of the estate of Frances D. Rutledge, on promissory notes. From 
an adverse judgment, defendant appeals. 

Reversed and remanded. 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1283. 
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Lane Henderson, of Shelbina, W. W. Barnes, of Paris, and Roy 
Hamlin, of Hannibal, for appellant. 

Morris E. Osburn, of Shelbyville, and Roy B. Meriwether, of Mon- 
roe City, for respondents. 


SUTTON, C.—This action, which is founded on six promissory notes, 
was commenced on March 19, 1934, in the probate court, whence it 
went on appeal to the circuit court. The trial in the circuit court, with 
a jury, resulted in a verdict and judgment in favor of plaintiffs for 
$6,587.05, including interest. Defendant appeals. 

Four of these notes, one for $2,740.73, one for $1,550, one for $119.37. 
and one for $482, were made payable to the Shelby County State Bank 
and were signed by Frances D. Rutledge. The first mentioned was also 
signed by George Weisenborn, and the second and third were also signed 
by W. T. Weisenborn. The other two notes, one for $25, and another 
for $75, were made payable to B. P. Rutledge and signed by Frances D. 
Rutledge. ; 

B. P. Rutledge commenced this action in the probate court, but he 
died prior to the trial in the circuit court. 

B. P. Rutledge married Frances D. Weisenborn. He was a bachelor 
of mature years at the time of- the marriage, and she was a widow. 
George Weisenborn and W. T. Weisenborn are her sons. 

Howard R. Combs, called as a witness for plaintiffs, testified that 
he was president of the Shelby County State Bank and had been con- 
nected with the bank for fifteen years continuously; that on July 18, 
1932, B. P. Rutledge called at the bank and asked for the four notes 
made payable to the bank; that Mr. Rutledge had a checking account 
at the bank at the time and gave him a check on his account made pay- 
able to the bank for $5,253.90. He identified the check, and it was in- 
troduced in evidence. On the back of the check appears the following: 


For Frances Rutledge notes ..............0..0.....cceccceeeeees pecentbhits $5,175.29 


yh See RAC Cae alt ne no EE aE eS eC 55.36 
Tnsurance 


$5,253.90 





The witness testified that he wrote this endorsement on the back of 
the check, and that $5,175.29 was the amount then due on the four 


notes; that upon the receipt of this check he endorsed each of the four 
notes as follows: 


‘*July 18, 1932. For value received, we hereby sell, assign, transfer 

and set over unto B. P. Rutledge for full value the within note. 
‘‘Shelby- County State Bank 
‘*Clarence, Missouri. 

“‘By H. R. Combs, President.’’ 







THE BANKING LAW JOURNAL 53 


The witness testified that having so endorsed the notes he then de- 
livered them to Mr. Rutledge, and charged the check to his account. 

The notes with the endorsements thereon were put in evidence. 

The witness further testified that when Mr. Rutledge gave him the 
check he told him to assign, the notes to him and not to cancel them. 

George Weisenborn, Kate Weisenborn, Lamar Weisenborn, and Wil- 
liam T. Weisenborn, called as witnesses for defendant, gave testimony 
to the effect that after B. P. Rutledge obtained the four notes from the 
bank he delivered them to his wife along with the other two notes in 
suit; that Mrs. Rutledge put them in her tin box and locked the box 
and put it in her bedroom on the shelf; that after her death it was 
found that the box had been broken open, and the notes were not in it. 

George Weisenborn testified that at the time that Mr. Rutledge 
handed the notes to Mrs. Rutledge he said: ‘‘You don’t owe the Shelby 
County State Bank anything, or me, or anybody else. Everything is 
paid off.’’ , 

Lamar Weisenborn testified that when Mr. Rutledge gave the notes 
to Mrs. Rutledge he said: ‘‘Here are your notes. They are all paid off, 
and you and your boys neither one owe anybody anything.”’ 

Kate Weisenborn testified that she asked Mr. Rutledge for money 
to buy her father’s farm, and that Mr. Rutledge said: ‘‘No, I -won’t 
let you have any money. You know what I have already done for you, 
the boys, and Frances. I have already paid off all the notes at the bank 
for George, Willie, and Frances. They owe me or nobody else or the 
bank or nobody nothing.’’ That shortly thereafter Mr. Rutledge de- 
livered the notes to Mrs. Rutledge, and when he delivered her the notes 
he said: ‘‘Frances, you take them and put them away. I paid them 
off. They are yours. I give them to you and the boys.”’ 

Samuel Todd, called as a witness for defendant, testified that Mr. 
Rutledge told him that he had paid off the notes and gave them to his 
wife and the boys. 

J. S. Rutledge and W. T. Rutledge, who are nephews of B. P. Rut- 
ledge and the chief beneficiaries under his will, testified that they never 
saw the tin box referred to by defendant’s witnesses until it was pro- 
duced at the trial. 

Defendant assigns error here for the refusal of his instruction in 
the nature of a demurrer to the evidence. He puts the assignment on 
the ground that the testimony introduced on behalf of defendant shows 
that B. P. Rutledge gave to his wife all of the notes in suit, and that 
this testimony is not contradicted. 

The rule decisive of this assignment is stated by our Supreme Court, 
speaking through Judge Douglas, in Woehler v. City of St. Louis, 342 
Mo. 237, 114 S. W. 2d 985, loc. cit. 987, as follows: ‘‘The court has no 
right to tell the jury that it must believe the witnesses. The jury, in 
the first instance, is the sole judge of the credibility of the witnesses 
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and of the weight and value of their evidence, and may believe or dis- 
believe the testimony of any one or all of the witnesses, though such 
evidence be uncontradicted and unimpeached.’’ 

It would seem that this rule ought to have peculiar force in a case 
such as this where the testimony relates to the statements and acts of a 
person since deceased, and the testimony is given chiefly by interested 
witnesses. 

Defendant complains that the court committed error in allowing 
the witness Howard R. Combs to testify that he was president of the 
Shelby County State Bank. Defendant says this was error because the 
records of the bank were the best evidence of such fact. There is no 
merit in this contention. The rule invoked has no application where 
the official tenure is only collaterally involved. 22 C. J. 1011; Knight 
v. Landis, 11 Ga. App. 536, 75 S. E. 834; New Iberia Sugar Co. v. 
Lagarde, 130 La. 387, 58 So. 16; Conner v. City of Nevada, 188 Mo. 
148, 86 S. W. 256, 107 Am. St. Rep. 314; In re Mingo Drainage Dis- 
trict, 267 Mo. 268, 183 S. W. 611; Morgan v. Garretson & Greason 
Lumber Co., 105 Mo. App. 239, 79 S. W. 997; Levelsmeier v. St. Louis & 
San Francisco Ry. Co., 114 Mo. App. 412, 90 S. W. 104; Esty v. Walker, 
222 Mo. App. 619, 3 S. W. 2d 744; Cable v. Johnson, Mo. App. 63 
S. W. 2d 433. 

Defendant complains that the court erred in admitting the testi- 
mony of H. R. Combs, president of the bank, that he made and signed 
the endorsement on the four notes assigning them to B. P. Rutledge, 
and in admitting the notes and the endorsements thereon in evidence. 
Defendant puts this complaint on the ground that there was no showing 
by the records of the bank that the directors authorized the assignment 
of the notes in accordance with section 5380, R. S. 1929, Mo. St. Ann. 
§ 5380, p. 7596, which provides that the cashier or other officer or em- 
ployee of a banking corporation shall have no power to endorse, pledge 
or hypothecate any notes, bonds or other obligations received by such 
corporation for money, loaned, until such power and authority shall 
have been given such cashier or other officer or employee by the board 
of directors, pursuant to a resolution of the board of directors, a writ- 
ten record of which shall first have been made. This statute was con- 
strued by our Supreme Court in Stover Bank v. Welpman, 323 Mo. 
234, 19 S. W. 2d 740, and was held not to extend to a mere sale of a 
note, for the full amount of the note fully collected, in the ordinary 
course of business. The statute would seem to invalidate an endorse- 
ment made without being authorized by the board in so far as the en- 
dorsement may impose any liability on the bank, but it does not prevent 
the passing of the title to the purchaser. 

Defendant relies on Huber v. Paradise, 231 Mo. App. 521, 101 S. W. 
2d 748. In that case the court had under construction section 1693, 
R. 8. 1929, Mo. St. Ann. § 1693, p. 3981. That section is as follows: 
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‘‘Whenever it becomes necessary in any suit to prove an assignment of 
or an indorsement on any bond, bill or note, an affidavit of a competent 
witness, proving the same, shall be received as prima facie evidence of 
the facts stated in such affidavit.’’ It was held in the Huber case that 
an affidavit made under the statute is prima facie evidence only of the 
naked endorsement, and may not be employed to make proof of the 
fact that the affiant was president of the payee bank. The court in- 
dulged in some obiter dicta apparently out of accord with the opinion 
in the Stover Bank case, but the decision merely ruled the effect of an 
affidavit which went beyond what the statute authorizes to be proved 
by such affidavit. 

Defendant assigns error for the giving of plaintiffs’ instructions 
Nos. 7, 8, 9, and 10. He puts this assignment on the general ground 
that the instructions ‘‘failed to declare the law and were misleading 
to the jury and the same did not properly, under the evidence, instruct 
the jury on the law in the ease.’’ This is insufficient to present any- 
thing for appellate review. 

Defendant assigns error for the refusal of his instruction whereby 
he sought to have the jury told that if the jury found from the greater 
weight of the evidence that B. P. Rutledge at the time he acquired 
from the Shelby County Bank the four notes mentioned in evidence 
intended to pay off and discharge and not to purchase said notes then 
as to these four notes the jury’s verdict would have to be against plain- 
tiffs and in favor of defendant. 

We are constrained to hold that the learned trial judge erred in 
refusing this instruction. There was ample evidence to support the 
instruction, and we can see no reason, and none has been suggested, 
why defendant was not entitled to the verdict directed upon the find- 
ing required as a predicate therefor. 

In his argument to the jury defendant’s counsel referred to certain 
tax assessment lists that B. P. Rutledge had given to the county assessor 
in 1933, in 1934, and in 1935, in which the notes in suit were not listed. 
The court sustained an objection to his reading to the jury in his argu- 
ment the affidavit to one of these lists. This ruling of the court is as- 
signed as error here. The only parts of these assessment lists put in 
evidence and read to the jury were the items relating to solvent notes, 
that is, item seven in each list, as follows: ‘‘Aggregate statement of 
solvent notes unsecured by mortgage or deeds of trust. None.’’ 

In view of this, we do not think it was error for the court to de- 
cline to permit counsel to read the affidavit to the jury in his argument 
of the case. 

Assignments of errors respecting remarks of the court during the 
examination of the witness Combs and the ruling of the court on the 
argument of counsel respecting the indebtedness of Mrs. Rutledge to 
the bank on the notes, not being specifically called to the attention of 
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the court in the motion for a new trial, are not properly before us for 
review. 

The Commissioner recommends that the judgment of the circuit court 
be reversed and the cause remanded. 















RIGHT TO SET-OFF DEPOSIT BALANCE 
AGAINST LIABILITY TO BANK 


Reed v. Aron, United States Circuit Court of Appeals, Third Circuit, 
113 Fed. Rep. (2d) 249 





An indorser of a note is secondarily liable and consequently can- 
not set-off his bank deposit balance against his liability as indorser 
on notes held by the bank unless he can show that the burden of 
paying the notes will ultimately fall upon him. 


Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by L. M. Reed, receiver of the Commercial National Bank of 
Philadelphia, against Morris Aron and another, trading as the Globe 
Printing Company, on notes. From an adverse judgment, the receiver 
appeals. 

Reversed and remanded, with directions to enter judgment for the 
plaintiff in such amount as should be found due. 

Joseph B. Quinn and Thomas J. Minnick, Jr., both of Philadelphia, 
Pa., for appellant. 

James Francis Ryan, of Philadelphia, Pa., for appellees. 


























BIGGS, C. J.—The appellees, Aron and Broudo, a partnership which 
we will refer to hereafter as Globe, gave four promissory notes to A. S. 
Datz & Son, Inc., for merchandise purchased by Globe from Datz. These 
notes came due respectively on March 16, 1933, March 24, 1933, April 
21, 1933, and May 28, 1933. Datz endorsed the notes to Commercial 
National Bank of Philadelphia, of which the appellant, Reed, is now 
the receiver, for value received and before maturity. Commercial Na- 
tional Bank was placed on a restricted basis on February 28, 1933, and 
a receiver was duly appointed for it by the Acting Comptroller of the 
Currency on May 22, 1934. On the dates on which the notes came to 
maturity Globe paid Datz the amounts due thereon. At the time the 
Commercial National Bank went on a restricted basis Datz had an ac- 
count with the Bank in an amount in excess of the amount of the notes. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §692. 
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The Federal Reserve Bank of Philadlephia brought suit upon the notes 
against Globe and Globe made Dyer, who was then the conservator for 
Commercial National Bank, an additional defendant by means of a 
writ of scire facias. Dyer responded for the Commercial National Bank 
by stating on October 11, 1933 that the Commercial National Bank was 
not the holder of the notes, they having been endorsed and delivered 
to the Federal Reserve Bank in consideration of money loaned by the 
Federal Reserve Bank to the Commercial National Bank. Thereafter 
this latter loan was repaid and the notes were returned by the Federal 
Reserve Bank to the receiver for Commercial National Bank, who pro- 
ceeded to institute the suit at bar upon April 12, 1938. Judgment was 
entered in favor of Globe and from this the receiver appeals. 

Globe pleads payment and relies largely upon the decision of the 
Supreme Court of Pennsylvania in Re Harbaugh’s Estate, 320 Pa. 
209, 182 A. 394, 395. In the cited case it was held as an exception to 
the general rule that payment to the payee of a negotiable instrument 
when title and possession of the instrument has passed to another before 
maturity will not protect the maker unless the holder receives payment 
through an agent or the attending circumstances show that money in 
discharge of the obligation actually came into his hands. The holder, 
as the Supreme Court of Pennsylvania makes plain, ‘‘. . . cannot again 
recover merely because he retains possession of the instrument.’’ Globe 
takes the position that in view of the facts that upon the dishonor of 
the notes on maturity Datz had become a principal debtor instead of 
a mere endorser not primarily liable and had made a demand for the 
setting off of its deposit against the notes, Globe is entitled to avail 
itself of Datz’ set-off as a defense to the suit at bar, Globe having paid 
Datz the amount of the notes as heretofore stated. The payment upon 
which Globe relies, however, under In re Harbaugh’s Estate is not the 
fact that Globe paid Datz the amount of the notes upon maturity, but 
is the ‘‘payment’’ now sought to be made by setting off Datz’ deposit 
against the obligation of the notes now held by the Bank. 

The appellant for his part contends that the rights of the parties” 
were fixed at the moment of the insolvency of the bank, viz., upon 
February 28, 1933, citing Kardon v. Willing, D. C., 20 F. Supp. 471, 
affirmed 3 Cir., 102 F. 2d 957, In re Franklin Trust Company of Phila- 
delphia, 319 Pa. 367, 179 A. 592, and other cases, and that since no 
right of set-off existed at that time in favor of Datz, the notes having 
passed out of Datz’ possession, no right of set-off can now be asserted. 
We are of the opinion that Kardon v. Willing expresses the deciding 
principle in the case at bar. 

It is fundamental of course that an endorser is only secondarily 
liable and cannot set-off his deposit balance against his liability on notes 
unless he can show the burden of paying the notes ultimately will fall 
upon him. When the notes have been dishonored and protested, as in 
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the case at bar, the endorser becomes the principal debtor. See Mary- 
land Casualty Company v. National Bank, 320 Pa. 129, 136, 182 A. 362, 
Franklin Savings & Trust Company v. Clark, 283 Pa. 212, 217, 129 A. 
56. Here, however, at or about the time when Datz became the prin- 
cipal debtor it was paid by Globe. It is clear therefore that the burden 
of paying the notes did not and could not fall upon Datz. If Datz were 
permitted to avail itself of a set-off after it had been paid the sum 
of the notes by the maker it would in effect be paid again to the deroga- 
tion of the creditors of the Bank. The learned trial judge states, ‘‘If 
Globe is compelled to pay the bank in this suit, Datz must repay the 
amount to Globe. Datz will receive a dividend on its deposit but will 
be deprived of the full benefit of the right of set-off which it would have 
had if the receiver had brought suit against it rather than against the 
maker of the notes.’’ We cannot see that this is the case, for Datz is 
under no obligation to pay Globe anything, for under ordinary circum- 
stances the maker can have no claim against an endorser. Datz will 
receive a dividend on its deposit, but we think it is not entitled to a 
set-off upon the facts in the case at bar. 

Did Datz have a right of set-off which was exercised when the notes 
came back into the possession of Commercial National Bank from Fed- 
eral Reserve Bank and may the appellees avail themselves of the bene- 
fit of this set-off, thereby gaining advantage of the rule that an en- 
dorsee, here the Commercial National Bank, which has been paid can- 
not collect the sum of a note from a maker who has paid an intermediate 
party? We are not unmindful of the fact that Commercial National 
Bank is not a holder in due course of the notes since they were received 
back by it from Federal Reserve Bank after their maturity and that 
therefore Commercial National Bank took the notes subject to every 
equitable and legal defense. It is also true that the appellees, Globe, 
ean show that they no longer owe Datz anything, having paid Datz. 
But this is of no avail to the appellees unless they can avail themselves 
of the benefit of a set-off which Datz might have against the Bank. If 
there be no set-off, there is no ‘‘payment’’ to the holder of the notes, the 
Commercial National Bank, within the purview of the exception set 
forth in the decision in Re Harbaugh’s Estate. It is obvious in so far 
as the suit at bar is concerned that if there was no ‘‘payment’’ by Datz 
by way of set-off against the Bank, the appellees gain nothing by virtue 
of any relationship they may have had or now have with Datz. It fol- 
lows that since Datz had no set-off, the exception of In re Harbaugh’s 
Estate relied upon by the appellees is inapplicable and the appellees 
cannot maintain the defense of payment. 

In the case of Willing v. Binenstock, 302 U. S. 272, 58 S. Ct. 175, 82 
L. Ed. 248, reversing in part a decision of this court reported in 3 Cir., 
88 F. 2d 474, the question presented was whether or not the maker of 
a note was solvent so that an endorser who had a deposit with an in- 
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solvent bank might set off his deposit against his liability on the maker’s 
note. The Supreme Court held that to permit the endorser to set-off 
his deposit when the maker of the note was solvent would enable the 
endorser to collect the full amount unpaid on the note from the maker 
and at the same time receive a larger amount of his deposits than other 
depositors. In the case at bar since Datz became primarily liable and 
was paid by the appellees, a fortiori the rule must be that the endorser 
is not entitled to a set-off since Datz can suffer no loss. 

The learned District Judge states in his opinion, ‘‘If Globe is com- 
pelled to pay the Bank in this suit, Datz must repay the amount to 
Globe.’’ There is nothing in the record before us which justifies a 
conclusion that Datz must repay to Globe. In the appellee’s brief ap- 
pears the statement, ‘‘Datz had agreed to repay Globe and would be 
held to do so.’’ A similar statement was made before us at the time 
of the argument. Even if we assume that such an obligation exists no 
set-off would be possible, for the obligation upon Datz’ part to repay 
Globe would result from that contract and not by virtue of any obliga- 
tion of Datz upon the note. If there be such a contract it is between 
Datz and Globe and the appellant is not concerned with it. Nor is the 
appellant concerned with the fact that Datz may be enriched unjustly 
at Globe’s expense by the receipt of dividends from the Bank. This 
also is a matter between Datz and Globe. 

Accordingly the judgment of the court below is reversed and the 
cause is remanded with directions to the court below to enter judgment 
for the appellant in such amount as shall be found to be due him. 


PAYMENT OF CHECK BY MISTAKE OF 
DRAWEE BANK 


Turetsky v. Morris Plan Industrial Bank of New York, Supreme Court, 
22 N. Y. Supp. (2d) 514 


A bank may recover money paid out by mistake even though it is 
negligent in making the mistake, provided no damage has been suf- 
fered by the party receiving the money. 


In this case plaintiff deposited two checks for collection with 
defendant bank, which in turn forwarded the checks to the drawee 
bank. The latter entered a credit in defendant bank’s account with 
it, after having stamped the checks ‘‘Paid.’’ The credit was charged 
back later on the claim of the drawee bank that payment of the 
checks had been made by mistake, since payment had been stopped 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §331. 
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by the drawer. It was held that the plaintiff was not entitled to 
recover the amount of the two checks from the defendant bank in 
view of the fact that no damage was shown to have resulted to the 
plaintiff. 


Action for the amount of two checks by Kazriel Turetsky against 
the Morris Plan Industrial Bank of New York, wherein the Manufac- 
turers Trust Company was impleaded. From an order granting sum- 
mary judgment in favor of the plaintiff as well as from a judgment 
entered thereon for the sum of $187.50 with interest and costs, defend- 
ant appeals. 

Reversed, and motion for summary judgment denied. 

Argued before Cropsey, MacCrate, and Bonynge. 

Harold H. Kissam, of New York City (Henry W. Parker, of New 
York City, on the brief), for appellant. 

Max J. Pershan, of Brooklyn, for respondent. 


PER CURIAM.—While the drawee was the paying bank, it was also 
the agent of plaintiff to collect. § 350-a, et seq., Negotiable Instruments 
Law; Jones v. Board of Education of Union Free School Dist. No. 1 
of Town of Pelham, 242 App. Div. 17, 272 N. Y. S. 5. It has been held 
that banks paying out money by mistake may recover even though they 


were negligent in making the mistake, provided no damage had been 
suffered by the party receiving the money. Smith & McCrorken v. 
Chatham Phenix Nat. Bank & Trust Co., 239 App. Div. 318, 267 N. Y. S. 
153; National City Bank of New York v. Barry,* No. 890, September 
Term, 1934; see also, Globe Exchange Bank v. Manufacturers Trust 
Co.,* No. 388, June Term, 1927. Section 350-b, Negotiable Instruments 
Law, does not prevent a collecting bank from asserting a mistake made 
by it in that capacity unless damage is shown to have resulted to the 
principal. The moving papers show no such damage here. In Oddie 
v. National City Bank of New York, 45 N. Y. 735, 6 Am. Rep. 160, 
relied on by plaintiff, there was no mistake. The opinion of the court 
states that the bank tellers knew the facts at the time of the payment. 
Even while approving the conclusion reached in the Oddie case, supra, 
the Supreme Court of the United States, in American National Bank 
of Nashville v. Miller, 229 U. S. 517, 33 S. Ct. 883, 57 L. Ed. 1310, sug- 
gested that mistake might be a ground for recovery by a_ bank. 
The drawee bank could demand return of the credit from the defendant 
as long as it had not in fact disbursed the moneys to the plaintiff. Car- 
son v. Federal Reserve Bank, 254 N. Y. 218, 172 N. E. 475, 70 A. L. R. 
435. The defendant could, without liability: to plaintiff, withdraw the 
credit to him if in fact there had been a mistake and no damage resulted 
to him from the failure to give him timely notice of the stoppage of 


* No opinion for publication. 
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payment. In view of the authorities cited, we do not feel bound to fol- 
low the case of Miller v. Chatham & Phenix National Bank of City of 
New York, 126 Misc. 559, 214 N. Y. S. 76. It was error, therefore, to 
grant summary judgment. No opinion. 


CHECK PAID BY DRAWEE BANK UNDER . 
MISTAKE OF FACT 


Foster v. Federal Reserve Bank of Philadelphia, United States Circuit 
Court of Appeals, Third Circuit, 113 Fed. Rep. (2d) 326 


A bank may recover money paid under a mistake of fact even 
though it is negligent in making the mistake, provided the party 
receiving the money is not prejudiced. 

In this case a check was indorsed by its payee and deposited for 
collection with the local bank. The latter forwarded the check 
through a correspondent collecting bank to the drawee bank which 
made remittance. The drawee bank then discovered that it had 
made remittance in violation of an order to stop payment given by 
the drawer of the check. It was held that the drawee bank and not 
the payee was entitled to recover the money from the collecting bank. 
Under the circumstances described, Pennsylvania law permits re- 
covery of money paid under a mistake of fact even when it is paid 
to one entitled to receive it. 


Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; William H. Kirkpatrick, Judge. 

Action by C. F. Foster and others, individually and trading as 
Foster Hosiery Mills, against the Federal Reserve Bank of Philadelphia, 
to recover the amount of a check drawn on the First National Bank of 
Lehighton, The Federal Reserve Bank of Philadelphia disclaimed any 
right to keep the money, paid it into court, and interpleaded the First 
National Bank of Lehighton. From a judgment for the First National 
Bank of Lehighton, 29 F. Supp. 716, the plaintiffs appeal. 

Affirmed. 

Frederick H. Spotts, of Philadelphia, Pa., for appellants. 

George E. Gray, of Lehighton, Pa., and Richard Hay Woolsey, of 
Philadelphia, Pa., for appellees. 

Before Maris, Clark, and Jones, Circuit Judges. 


MARIS, C. J.—On February 28, 1938, Vertex Hosiery Mills, Inc., 
a depositor in the First National Bank of Lehighton, Pennsylvania, 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) $331. 
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drew a check upon that bank for $9,258.05 payable to the order of plain- 
tiffs. Plaintiffs endorsed the check and deposited it for collection in 
their account with their local bank, which forwarded it through a Rich- 
mond bank to the Federal Reserve Bank of Philadelphia. On March 4, 
1938, the Federal Reserve Bank mailed the check in question along 
with others, to the Lehighton Bank, which received them on March 5, 
1938, and on the same day by a form of remittance letter instructed 
the Federal Reserve Bank to charge its reserve account in the amount 
of the checks. Upon receipt of the remittance letter on March 7, 1938, 
the Federal Reserve Bank made the charge against the Lehighton Bank’s 
reserve account and credited the Richmond bank with the amount of 
the check in question. On the same day the Lehighton Bank discov- 
ered it had made remittance in violation of an order to stop payment 
given it on March 4, 1938, by the drawer of the check. The Lehighton 
Bank thereupon caused the check to be protested and notified the Fed- 
eral Reserve Bank that payment had been stopped and that the pro- 
tested check was being returned. The Federal Reserve Bank in turn 
charged the account of the correspondent bank in Richmond. On the 
same day the drawer of the check filed a petition under Section 77B of 
the Bankruptcy Act, 11 U. 8. C. A. § 207. The Lehighton Bank de- 
manded a return of the money from the Federal Reserve Bank and 
the plaintiffs brought suit in the District Court for the Eastern Dis- 
trict of Pennsylvania against the Federal Reserve Bank for the amount 
collected. Considering itself a mere stakeholder the Federal Reserve 
Bank paid the money into the registry of the court and interpleaded 
the Lehighton Bank. The action thereafter proceeded as though pay- 
ment had erroneously been made directly to the plaintiffs and the Le- 
highton Bank had sued them to recover on the ground that the pay- 
ment was made under a mistake of fact. The district court entered 
judgment in favor of the Lehighton Bank. 29 F. Supp. 716. 

The sole question upon appeal is whether the district court erred in 
concluding that under the circumstances described Pennsylvania law 
permits recovery of money paid under a mistake of fact. Under some 
circumstances the Pennsylvania courts have denied recovery of money 
paid under mistake of fact! On the other hand there are an equally 
impressive number of Pennsylvania authorities which have ruled that 
money paid because of a mistake of fact may be recovered.” The facts 


1Rogers v. Huntingdon Bank, 12 Serg. & Rawle, Pa., 77; Carson v. McFarland, 
2 Rawle, Pa., 118, 19 Am. Dec. 627; Taylor v. Commissioners, 3 Penrose & Watts, 
Pa., 112; Espy v. Allison, 9 Watts, Pa., 462; Hinkle v. Eichelberger, 2 Pa. 483; 
Boas v. Undegrove, 5 Pa. 516, 47 Am. Dec. 425; Edgar v. Shields, 1 Grant Cas., Pa., 
361; Krumbhaar v. Yewdall, 153 Pa. 476, 26 A. 219; Bryan v. First Nat. Bank, 
205 Pa. 7, 54 A. 480; Monongahela National Bank v. First National Bank of Cali- 
fornia, Pennsylvania, 226 Pa. 270, 75 A. 359, 26 L. R. A., N. S., 1098. 

*Durdon v. Gaskill, 2 Yeates, Pa., 268; Thomas v. Brady, 10 Pa. 164; Meredith 
v. Haines, 14 W. N. C., Pa., 364; Hoover v. Senseman, 2 Sadler, Pa., 487, 4 A. 730; 
Horton v. Harbridge, 127 Pa. 11, 17 A. 675; Clapp v. Pinegrove Tp., 138 Pa. 35, 
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in Meredith, v. Haines, 14 W. N. C., Pa., 364 (decided by the Pennsyl- 
vania Supreme Court in 1884), bear a close resemblance to those in 
the present case. In that case Meredith endorsed a negotiable note pay- 
able at the National Bank of Chester County and discounted it with his 
bankers, Haines & Co., which credited his account. The Chester County 
Bank paid the note upon presentment by Haines & Co., but upon the 
same day discovered that the maker had insufficient funds with which 
to meet the note. It immediately returned the note to Haines & Co., 
which refunded the money and charged Meredith’s account. That day 
the maker of the note made an assignment for the benefit of creditors. 
Meredith drew a check upon his account in the amount of the note and 
brought suit therefor after Haines & Co. refused to honor the check. 
The court entered judgment for Haines & Co., upon the ground that 
since the note had not been paid by the maker, the endorser Meredith 
was liable to the holder, Haines & Co. The receipt of the money which 
Haines & Co. voluntarily returned to the Chester County Bank did not 
amount to payment, for the latter could have compelled its return. Mr. 
Justice Trunkey of the Supreme Court said: 

‘‘Tt is a general principle that if a man through some mistake, or 
misapprehension, or forgetfulness of facts, has received moneys to which 
he is not justly and legally entitled, and which he ought not in foro 
conscientia to retain, the law regards him as the receiver and holder of 
the money for the use of the lawful owner of it, and raises an implied 
promise from him to pay over the amount to such owner; and if money 
has been paid under forgetfulness or a mistake of facts, the person 
making the payment is entitled to recover back the money. (3 Addison 
on Contracts, §§ 1406, 1408 ; 2 Daniel on Negotiable Instruments, §§ 1226, 
1243, 1369; McCrickart v. Pittsburgh, 7 Norris 133 [88 Pa. 133].) In 
the case before us the bank in paying the note in question did not intend 
to pay it with their own moneys; they supposed they were paying it 
with the moneys of the maker. 

‘*We are of opinion the case comes fully within the principles re- 
ferred to, and that the bank having made the payment under a clear 
mistake of fact, was entitled to recover back from the defendants the 
moneys thus mistakenly paid them, unless the rights of the receivers of 
the moneys or of the indorser of the note had been prejudiced by the 
mistake, so that it would be inequitable to require the moneys to be 
refunded. (3 Addison on Contracts, § 1409; 2 Daniel on Negotiable 
Instruments, § 1369; Tybout v. Thompson, et al., 2 Browne, [Pa.] 27.)”’ 
Whatever may be our personal views as to the soundness of the 














































20 A. 836, 12 L. R. A. 618; Cannell v. Smith, 142 Pa, 25, 21 A. 793, 12 I. R.A. 
395; Reed v. Horn, 143 Pa. 323, 22 A. 877; Greenwich Bank v. Commercial Banking 
Corp., 85 Pa. Super. 159; Girard Trust Co. v. Harrington, 23 Pa. Super. 615; 
Kunkel v. Kunkel, 267 Pa. 163; 110 A. 73; Smith v. Capital Bank & Trust Co., 
325 Pa. 369, 191 A. 124. 
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reasoning and conclusions thus expressed® we are of the opinion that 
this decision embodies the Pennsylvania rule on the subject of the right 
to recover money paid under a unilateral mistake of fact due to the 
negligence of the person making the mistake. The plaintiffs stress the 
fact that it was the custom of the Chester County Bank to correct mis- 
takes within the same day and argue therefrom that the payment made 
by the Chester County Bank was a conditional and not an absolute 
payment. They urge, consequently, that the rule laid down in Mere- 
dith v. Haines, must be restricted to cases where the mistaken payment 
is a conditional one and that the rule is inapplicable to the case of an 
absolute payment such as was made in the present case. We do not find 
any justification for such a distinction in the language of the court in 
Meredith v. Haines. Nor is there anything in the facts of that case to 
show that the custom of the Chester County Bank was that of banks in 
general or that it was a custom which was binding upon or enforceable 
against the customers of the bank. We cannot find justification for a 
conclusion that the payment in that case was conditional rather than 
absolute or even if such should be the fact that the court considered it 
determinative of the right to the return of the payment. 

Although the opportunity to reverse or restrict the ruling in Mere- 
dith v. Haines has frequently presented itself to the Pennsylvania 
appellate courts they have not expressly done so in the past. The 
plaintiffs contend, however, that Meredith v. Haines no longer expresses 
the law of Pennsylvania and that Bryan v. First Nat. Bank, 205 Pa. 7, 
54 A. 480, and Monongahela National Bank v. First National Bank of 
California, Pennsylvania, 226 Pa. 270, 75 A. 359, 26 L. R. A., N. S., 
1098, have overruled it by implication. 

In Bryan v. First Nat. Bank, supra, the plaintiff, a depositor in the 


*For a contrary view see: Restatement, Restitution $33. “The holder of a check 
or other bill of exchange who, having paid value in good faith therefor, receives 
payment from the drawee without reason to know that the drawee is mistaken, is 
under no duty of restitution to him although the drawee pays because of a mistaken 
belief that he has sufficient funds of the drawer or that he is otherwise under a duty 
to pay.” Comment: “The payee is entitled to retain the money which he has re- 
ceived as a bona fide purchaser. The typical cases are those where an employee of 
a bank pays the holder of a check in a mistaken belief that the drawer has sufficient 
funds on deposit to meet it or in forgetfulness of the fact that the drawer has di- 
rected that payment should not be made. The rule also applies where the bank 
mistakes the identity of the drawer.’ 

See, also, Security Nat. Bank v. Old Nat. Bank, 8 Cir., 241 F. 1; Bradley 
Lumber Co. v. Bradley County Bank, 8 Cir., 206 F. 41; Riverside Bank v. First 
Nat. Bank, 2 Cir., 74 F. 276; National Bank of New Jersey v. Berrall, 70 N. J. L. 
757, 58 A. 189, 66 L. R. A. 599, 103 Am. St. Rep. 821, 1 Ann. Cas, 630; Oddie v. 
Nat. City Bank of New York, 45 N. Y. 735, 6 Am. Rep. 160. 

“McKibben v. Doyle, 173 Pa. 579, 34 A. 455, 51 Am. St. Rep. 785; Wilson v. 
Pearl, 12 Pa. Super. 66; Girard Trust Co. v. Harrington, 23 Pa. Super. 615; Dot- 
terer v. Scott, 29 Pa. Super. 553; Bannister v. Spring Garden Mut. Fire Ins. Co., 
50 Pa. Super. 45; Donner, Childs & Woods v. Sackett, 251 Pa, 524, 97 A. 89; Kun- 
kel v. Kunkel, 267 Pa. 163, 110 A. 73; Bellevue R. S. & T. Co. v. ML B.C. C. & CO. 
Co., 68 Pa. Super. 149; Greenwich Bank v. Commercial Banking Corp., 85 Pa. Super. 
159; Brown v. Johnson, 107 Pa. Super. 138, 163 A. 365. 
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defendant bank, made a deposit consisting of two checks drawn on the 
bank by one McCann, another of its depositors, and an entry of the 
amount of the checks was made in his pass book by the bank. Part of the 
amount standing to the credit of McCann consisted of checks which were 
later returned marked ‘‘no funds.’’ After their return MeCann’s account 
was insufficient to meet the two checks he had given the plaintiff. The 
bank thereupon returned the two checks to the plaintiff and struck out 
the entry in the plaintiff’s pass book. The court ruled that the bank 
had no right to strike out the credit entry in the plaintiff’s pass book 
without his consent. The issue was whether he had consented. There 
was no mistake of fact involved. The bank chose to extend credit to 
McCann upon the security of negotiable paper deposited in McCann’s 
account. That the credit thus extended by the bank to McCann proved 
to be unjustified in no way justified placing the ultimate loss resulting 
from the bank’s error of judgment upon the plaintiff. No reference was 
made by the parties or the court to the decision in Meredith v. Haines. 
The reason is obvious. In Meredith v. Haines the court was presented 
with a situation created by a mistake of fact; in Bryan v. First Nat. 
Bank the situation was created by the bank’s misplaced business con- 
fidence. Though the courts may intervene in the case of a mistake of 
fact and place the parties in the same position they would have had if 
the mistake had not been made they may quite consistently refuse to 
intervene where the mistake is one of business judgment only. 

In Monongahela National Bank v. First National Bank, supra, the 
plaintiff sent to the defendant for collection a cashier’s check drawn 
upon the People’s Bank. The check was presented and paid. On the 
same day the People’s Bank discovered that the check had been fraudu- 
lently issued and made demand for a return of the money because it 
had been paid through mistake. The defendant returned the money to 
the People’s Bank and returned the check to the plaintiff. The plaintiff 
brought suit not on the check, but to recover the amount the defendant 
had originally received from the People’s Bank as the plaintiff’s collect- 
ing agent. The court refused to permit the defense that the cashier’s 
check had been issued in fraud of the People’s Bank, because an agent 
may not deny the title of his principal to the subject matter of the 
agency. In dictum, however, the court said that the defense of fraud 
would have been available to the People’s Bank had it been the defend- 
ant. By reason of the interpleader the present suit is not one of a 
principal against its agent but has become a controversy between the 
two real parties in interest. In our opinion the dictum rather than the 
decision is applicable to the present case, and the defense that the money 
was paid by mistake of fact should be available to the Lehighton Bank 
just as the defense that the cashier’s check was issued in fraud of the 
People’s Bank was available to it, as the court suggested in its dictum. 
We conclude that the Pennsylvania law does permit the recovery of 
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money paid by mistake of fact even when it is paid to one entitled to 
receive it and that the district court did not err in entering judgment 
for the Lehighton Bank. 


The judgment of the district court is affirmed. 


ABANDONED PROPERTY IN FORECLOSED 
BUILDING 


Row v. Home Savings Bank, Supreme Judicial Court of Massachusetts, 
29 N. E. Rep. (2d) 552 



























A mortgagee entered into possession of a vacant building upon 
foreclosure and through its agent caused two unlocked trunks and 
a suitcase found therein to be removed and thrown away. The owner 
of these goods had known that the mortgagee was about to come into 
possession of the building but continued to keep her property therein. 
It was held that from the appearance of the property the agent of 
the mortgagee was not negligent in assuming that the property was 
of no value and had been abandoned. Due care on the part of the 
owner would require her either to remove the property or to com- 
municate her desire to retain the property to the mortgagee. 





Action by Amy P. Row against the Home Savings Bank for con- 
version and for gross negligence of: defendant which, by its agent, took 
possession of vacant building upon foreclosure of mortgage and caused 
personalty belonging to plaintiff to be removed from building and 
thrown away. The judge, sitting without a jury, found for defendant, 
and plaintiff brings exceptions. 

Exceptions overruled. 

G. H. Hull, of Boston, for plaintiff. 

M. L. Lourie, of Boston, for defendant. 


LUMMUS, J.—The defendant held a mortgage upon a building on 
Commonwealth Avenue in Boston. The Greater Council for Campfire 
Girls of Greater Boston occupied the building. The plaintiff hired a 
room from the council. After her occupancy of the room ceased in 
June, 1932, she moved out most of her belongings, but with the con- 
sent of the Council she continued to use the building as a place to write 
during the summer of that year, although it was then closed and un- 
occupied. She had a key to the building. In October, 1932, the Coun- 
cil moved out its office furniture, and the water was turned off. After 
June, 1932, the plaintiff kept two trunks and a suitcase in the build- 


NOTE —For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §895. 
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ing. The trunks were ‘‘old and useful only as repositories.’’ One of 
the trunks was left open, and the other was unlocked. The trunks and 
the suitcase were filled with a medley of things: Manuscripts; family 
photographs, letters and documents; autographs; photographic plates 
and films; a seventeenth century Japanese lacquered escritoire; two 
antique sewing boxes, one of them out of repair; some clothing, linen 
and embroidery; a carved ivory tusk; some books and china; some silver 
spoons and silver plated ware; a crayon portrait; and some curiosities 
from New Zealand. 

In May, 1933, the plaintiff was told by the Council that it was 
abandoning the building and that ‘‘everything was going out of the 
building.’’ In June, 1933, the Council moved out the last of its belong- 
ings. When the plaintiff had finished writing in the building in the 
summer of 1932, she intended to come back, pack her goods, and lock 
her trunks. She never did so. She did not come back until about 
July 1, 1933, and then she left her property in the same condition in 
which it had been. On her return about August 1, 1933, she could 
not enter the building, for the defendant had changed the lock on the 
building. The defendant mortgagee by its agent had entered upon the 
property on July 13, 1933, had foreclosed its mortgage, and had caused 
the ‘‘debris,’’ including the property of the plaintiff, to be removed 
from the building and thrown away. 

The declaration is in two counts, the first for conversion, and the 
second for gross negligence. The judge, sitting without a jury, found 
for the defendant. The plaintiff alleged exceptions. 

The judge found as follows: ‘‘I find that from the appearance of 
the property he [the agent of the defendant] was justified in assuming 
that the property was of no value and had been abandoned and that 
there was no negligence on his part in making this assumption. I find 
also that the plaintiff was negligent in failing properly to protect or 
remove her property during the period from May to July, 1933, when 
she knew that the defendant was about to come into possession of the 
property on Commonwealth Avenue. Due care on her part would 
require her either to remove the property or to communicate her desire 
to retain the property to the mortgagee.’’ 

The plaintiff had no right to continue to keep her property in the 
building. The defendant entered under its paramount right to the 
possession of the mortgaged building and land, free from the plaintiff’s 
property. Its duty as to that property did not extend beyond reasonable 
conduct. The building had been vacant a long time. The defendant 
did not know to whom the property belonged, and consequently could 
not deliver it to the plaintiff. Its apparent worthlessness excused the 
defendant from searching for the owner. Moving the property into the 
street would have made the defendant liable for a public nuisance. 
Finnigan v. Hadley, 286 Mass. 345, 347, 190 N. E. 528; Adjmi v. Ginter 
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Restaurant Co., 291 Mass. 224, 226, 196 N. E. 842. No storage ware- 
house could be expected to receive worthless property, depending for 
payment upon a lien. The defendant could not be expected to contract 
for storage that probably would continue indefinitely. There was little 
for the defendant to do but that which it did. 

A common experience for one who takes possession of a building or 
tenement as tenant, purchaser or foreclosing mortgagee, is to find in it 
broken, dilapidated or otherwise worthless furniture, tools or equipment, 
apparently abondoned by the former occupant. His duty depends upon 
its value to the eyes of a reasonable man in his position, not upon the 
value that it may later be shown to have. He is entitled to act upon 
appearances. Here the defendant’s agent reasonably deemed the prop- 
erty worthless. He caused it to be removed from the building, and 
thrown away. This was no wrong to the plaintiff. Her own conduct 
led the defendant naturally to the course taken. Hills v. Snell, 104 
Mass. 173, 178, 6 Am. Rep. 216; Finnigan v. Hadley, 286 Mass. 345, 
348, 190 N. E. 528; Somerville National Bank v. Hornblower, 293 Mass. 
363, 369, 199 N. E. 918, 104 A. L. R. 1107. The dictum in Blackinton 
v. Pillsbury, 260 Mass. 123, 126, 127, 156 N. E. 895, related to a different 
state of facts. 





Judicial Crends 


Digest of Recent Decisions on 


Negotiability of Trade Acceptances 


The negotiability of a trade acceptance is not affected by the fact 
that it contains the following clause: ‘‘The obligations of the acceptor 
hereof arise out of the purchase of goods from the drawer, maturity 
being in conformity with the original terms of purchase.’’ State Trad- 
ing Corp. v. Smaldone, 15 N. Y. Supp. (2d) 33. 57 B. L. J. 102. 


The negotiability of a trade acceptance or a draft is not destroyed 
_ by the words ‘‘on account of 14,789 bags Cuban centrifugal sugar as 
per contract 4/25/39,’ or the words, ‘‘95% value of 14,600 bags Cuban 
centrifugal sugar as per contract 5/9/39,’’ following the words, ‘‘charge 
the same to account of.’’ Sec. 22 of the N. Y. Negotiable Instruments 
Act (§ 3 of the Uniform Act). Public National Bank & Trust Co. v. 
Garcia Sugars Corp., 16 N. Y. Supp. (2d) 914. 57 B. L. J. 204. 


The negotiability of a trade acceptance, in which the time of ma- 
turity is stated, is not destroyed by the following provision: ‘‘The ob- 
ligation of the acceptor hereof arises out of the purchase of goods from 
the drawer, maturity being in conformity with the original terms of 
purchase.’’ The Negotiable Instruments Law, Conn. Gen. Stat., § 4320, 
specifically provides that an instrument is unconditional (and therefore 
negotiable) although ‘‘coupled with . . . a statement of the transaction 
which gives rise to the instrument.’’ State Trading Corp. 1. Rosen, 
Conn., 9 Atl. Rep. (2d) 289. 57 B. L. J. 67. 


Below the signature of an acceptor and indorser of a trade accept- 
ance were the following words: ‘‘The obligation of the acceptor hereof 
arises out of the purchase of goods from the drawer, maturity being in 
conformity with the original terms of purchase.’’ It was held that 
the presence of these words did not render the instrument non-nego- 
tiable under Section 25 of the Massachusetts Negotiable Instruments 
Act (Section 3 of the Uniform Act) which provides that an instrument 
is not rendered conditional because it is coupled with ‘‘a statement of 
the transaction which gives rise to the instrument.’’ State Trading 
Corporation v. Toepfert, Mass., 23 N. E. Rep. (2d) 1008. 57 B. L. J. 125. 
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A trade acceptance, payable November 1, or one payable ‘December Lh, 
the year being omitted, is uncertain as to time of payment and, there- 
fore, non-negotiable. Such an instrument does not come within the rule 
that an instrument, in which no time of payment is expressed, is payable 
on demand. United Railway, Ete., Company v. Siberian Commercial 
Company, Wash., 201 Pac. Rep. 21. 39 B. L. J. 17. 


A trade acceptance is rendered non-negotiable by the following 
clause: ‘‘The obligation of the acceptor hereof arises out of the pur- 
chase of goods from the drawer.’’ Harris v. Wuensche, Texas, 7 S. W. 
Rep. (2d) 595, 45 B. L. J. 739, 759; Harris v. Bucek, Tex., 8 S. W. Rep. 
(2d) 565. 45 B. L. J. 886. 


A trade acceptance is rendered non-negotiable by the following 
clause: ‘‘The obligation of the acceptor hereof arises out of the pur- 
chase of goods from the drawer, maturity being in conformity with 
original terms of purchase.’’ Lane Co. v. Crum, Tex., 291 S. W. Rep. 
1084, 44 B. L. J. 674, 692; Westlake Mercantile Finance Corp. v. Mer- 
ritt, Cal., 269 Pac. Rep. 620, 45 B. L. J. 913, 915, superseding 45 B. L. J. 
392. Contra, Heller v. Cuddy, Minn., 214 N. W. Rep. 924. 44 B. L. J. 
674. 


A trade acceptance providing that ‘‘the obligation of the acceptor 
hereof arises out of the purchase of goods from the drawer, maturity 
being in conformity with the original terms of the purchase,’’ is non- 
negotiable because the provision as to maturity makes the date of ma- 
turity uncertain. The statement that the obligation arises out of the 
purchase of goods does not affect the negotiability of the acceptance. 
First Nat. Bank v. Power Equipment Co., Iowa, 233 N. W. Rep. 103. 
48 B. L. J. 1. 


The negotiability of a trade acceptance is not affected by the fol- 
lowing clause: ‘‘The obligation of the acceptor hereof arises out of the 
purchase of goods from the drawer.’’ Traders’ Securities Co. v. Kalil, 
Pa., 162 Atl. Rep. 499. 50 B. L. J. 35. 


A trade acceptance is not rendered non-negotiable by the following 
provision appearing on the margin: ‘‘The obligation of the acceptor of 
this bill arises out of the purchase of goods from the drawer. Upon 
the acceptor hereof suspending payment, giving a chattel mortgage, 
suffering a fire loss, disposing of his business or failing to meet at ma- 
turity any prior trade acceptance, this trade acceptance, at the option 
of the holder, shall immediately become due and payable.’’ McCor- 
nick & Co., Bankers v. Gem State Oil & Products Co., Idaho, 222 Pac. 
Rep. 286. 41 B. L. J. 320. 


A trade acceptance payable sixty days after date and providing that 
the obligation of the acceptor arises out of the purchase of goods and 
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that such goods shall remain the property of the drawer until the ac- 
ceptance is paid is not negotiable. Pierce, Butler & Pierce Mfg. Corp. v. 
Daniel Russell Boiler Works, Mass., 159 N. E. Rep. 625. 45 B. L. J. 480. 


A trade acceptance is negotiable though accepted in the following 
form: ‘‘Accepted for payment as per Reolo contract for amount and 
date shown thereon.’’ International Finance Company v. Northwestern 
Drug Company, 282 Fed. Rep. 920. 39 B. L. J. 872. 


A trade acceptance is not made non-negotiable by a statement on the 
reverse side to the effect that it was given for radio cabinets which 
are guaranteed and are to be replaced by the manufacturer if found 
to be damaged. Coffin v. D. W. May, Inc., N. J., 140 Atl. Rep. 331. 
45 B. L. J. 876. 


The negotiability of a trade acceptance is not destroyed by the fol- 
lowing clause: ‘‘This obligation is assumed by the drawer in considera- 
tion of the benefits which may flow from the expenditure of a fund 
built from this and similar contributions, promises and agreements 
mutually made by others throughout the country which fund is to be 
employed in conducting a nation-wide campaign to advertise and fur- 
ther the interests of those engaged in the photographic industry. . . .’’ 
Aetna Investment Corporation v. Shuman’s Studio, R. I., 154 Atl. Rep. 
271. 48 B. L. J. 701. 


The words ‘‘trade acceptance’’ appearing on the face of a draft 
and the further words ‘‘this obligation of the acceptor arises out of 
the purchase of goods from the drawer’’ do not affect the negotiable 
character of the instrument in which they appear. Ennis v. Coshocton 
National Bank, Ga., 108 8. E. Rep. 811. 39 B. L. J. 234. 


The negotiability of a trade acceptance is not affected by the fol- 
lowing clause: ‘‘The obligation of the acceptor arises out of the pur- 
chase of goods from the drawer.’’ American Exchange Nat. Bank v. 
Steeley, Tex., 10 S. W. Rep. (2d) 1038, 46 B. L. J. 92; Arrington v. 
Mercantile Protective Bureau, Inc., Tex., 15 S. W. Rep. (2d) 663, 46 
B. L. J. 544; Mercantile Protective Bureau v. Specht, N. D., 225 N. W. 
Rep. 794, 46 B. L. J. 651; Allenberg v. Rapken & Co., Limited, Calif., 
291 Pac. Rep. 281, 48 B. L. J. 97; Johnston v. Wolf, Cal., 5 Pac. Rep. 
(2d) 673. 49 B. L. J. 240. 


The fact that each of six trade acceptances contains a clause stat- 
ing that the instrument is one of a series, and that failure to pay any 
of the acceptances when due gives the holder the option to declare any 
or all of the series due and payable does not destroy the negotiability 
of the acceptances. Havens v. Foskett, Cal., 254 Pac. Rep. 642. 44 
B. L. J. 653. 










QUESTIONS and ANSWERS 


On Banking Decisions 


A Few Questions of the Hundreds That Are Answered 
| in the Banxinc Law Journat Dicest (Fifth Edition) 


ACCEPTANCE OF A BILL 
Q. Is an acceptance of a bill, written on a separate piece of paper 
valid ? 
A. Yes. This kind of an acceptance, however, does not bind the 


acceptor except in favor of person to whom it is shown, and who, on 
the faith thereof, received the bill for value. N. I. L., Sec. 134. 












CHECK SIGNED BY ONE OF PARTNERS 






















Q. Where a deposit is made in the name of a partnership, is the 
bank protected in paying a check signed by one of the partners? 


A. Yes. In the absence of special agreement the bank may pay a 
check signed in the firm name by one of the partners. Gish Banking 
Co. v. Leachman’s Adm., Ky., 174 8. W. Rep. 492. 32 B. L. J. 306, 
§ 1242 B. L. J. Digest. 


DEPOSIT OF CHECK IN MAIL 


Q. Does deposit of a check in mail constitute delivery? 

A. Yes. Delivery of a check may be made by mail. By depositing 
a check in the mail, with the intent that it shall be transmitted to the 
payee in the usual way, the maker parts with his dominion and control 
over it, and delivery is in legal contemplation complete. This is 
especially true of a certified check. McIntire v. Raskin, Ga. 161 S. E. 
Rep. 363. Brady on Bank Checks, Supp. § 33. 





LIABILITY OF ADMINISTRATOR FOR INTEREST 


Q. Is an administrator liable for interest where he fails to deposit 
within a reasonable time estate funds in his hands? 

A. Yes. It is an administrator’s duty to deposit the funds of the 
estate in his hands in a trust company or savings bank, and upon his 
failure to do so he is chargeable with such interest as would have been 
earned had the deposit been made. In re Eddy’s Estate, 235 N. Y. 
Supp. 455. 46 B. L. J. 925, § 516 B. L. J. Digest. 
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ACCOMMODATION PAPER 


Q. What is an accommodation party? 

A. An accommodation party is one who signs a negotiable instru- 
ment as maker, drawer, acceptor, or indorser, without receiving value, 
for the purpose of lending his name to some other person as a means of 
eredit. N. I. L., See. 29. 


DRAFT AS CHECK 


Q. A draft was drawn by a corporation on itself and payable at a 
named bank. What kind of an instrument is it? 

A. As defined by the Negotiable Instruments Law, it is a ‘‘check.’’ 
Mt. Vernon National Bank v. Canby State Bank, Ore., 276 Pac. Rep. 
262. 46 B. L. J. 560, § 276 B. L. J. Digest. 


. DELIVERY OF CHECK 


Q. Is it necessary for a check to be delivered in order to be a 
binding contract? 


A. Yes. A check, ‘‘certified or uncertified, is not a binding con- 
tract until it is delivered.’’ The payee of a check gains no rights in 
it nor to its proceeds until the check has been delivered to him for the 
purpose of giving effect to it. Golden State Fruit Distributors v. 
Electric City Bank, 6 Pa. D. & C. Rep. 286. Prudential Insurance Co. 


of America v. Fidelity Union Trust Co., N. J., 140 Atl. Rep. 445. 
Brady on Bank Checks, Supp. § 27. 


POSTDATED CHECKS 
Q. Does postdating a check invalidate it? 
A. No, provided this is not done for an illegal purpose. Flynn v. 
Currie, Me., 157 Atl. Rep. 310. A postdated check is, in effect, the 


same as a bank draft payable on demand at or after the day of its date. 
La Croix v. Eaton, Vt., 135 Atl. Rep. 745. 


RIGHT OF BANK TO RECOVER OVERDRAFT FROM 
DEPOSITOR 


Q. May a bank recover an overdraft from its depositor even though 
the bank certified the check before payment? 


A. Yes. Title Guaranty & Trust Co. v. Emadee Realty Corp., 240 
N. Y. Supp. 36. 47 B. L. J. 333, § 1147 B. L. J. Digest. 


STOPPING PAYMENT OF CASHIER’S CHECK 


Q. Can payment of a cashier’s check be stopped? 


A. No. Scott v. Seaboard Securities Co., Wash., 225 Pac. Rep. 660. 
44 B. L. J. 748, § 1470 B. L. J. Digest. 
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ACCEPTANCE BY TELEGRAPH 


Q. In response to a telegram asking if certain drafts would be paid, 
a bank answered by telegram: ‘‘drafts named are good now.’’ Is the 
bank liable as acceptor? . 

A. No. It was held that there had been no acceptance of the drafts. 
To be binding as an acceptance there must be, in effect, a promise to 
pay, not a mere statement that the draft is good. Myers v. Union Na- 
tional Bank, 27 Ili. App. 254. 19 B. L. J. 380; 24 B. L. J. 111, § 10 
B. L. J. Digest. 





BEARER PAPER 


Q. How is an instrument payable to bearer negotiated ? 
A. By delivery; it may be indorsed but indorsement is unneces- 
sary. N. I. L., Sec. 30. 





CONSIDERATION 


Q. A and B exchange notes. A is insolvent and his note, therefore, 
uncollectible. Is B’s note supported by a sufficient consideration ? 

A. Yes. A’s note is sufficient consideration for B’s note notwith- 
standing A’s insolvency. Rice v. Grange, 131 N. Y. 149. 37 B. L. J. 
350, § 343 B. L. J. Digest. 





DELIVERY 


Q. Does the delivery of a check to one of two or more payees op- 
erate as delivery to all? 
A. Yes. Springfield v. First National Bank, 205 N. Y. Supp. 492. 





HOLDER IN DUE COURSE 


Q. Isa person who purchases a note, payable to bearer, without the 
indorsement of the seller, a holder in due course? 

A. Yes. Hale v. Citizens’ Bank, 111 Ark. 258. 37 B. L. J. 520, 
§ 649 B. L. J. Digest. 





LIABILITY OF SAFE DEPOSIT COMPANIES TO CUSTOMERS 


Q. What is the duty of care required of a safe deposit company to 
its customer? 

A. A depositary for hire, engaged in the renting of safety deposit 
boxes, is bound to exercise ordinary diligence and care for property 
entrusted to it, and the diligence and care required of such depositary 
is that degree of diligence and care which is customarily exercised in 
the community by ordinarily careful institutions, fairly comparable in 
size and other conditions with the depositary in question. Schmidt v. 
Twin City State Bank, Kans., 100 Pac. Rep. (2d) 652. 57 B. L. J. 
570, § 1350 B. L. J. Digest (1941 Supplement). 
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CERTIFICATION OF POST-DATED CHECK 


Q. The holder of a post-dated check had it certified by the cashier 
of the drawee bank prior to the date of the check. The bank later re- 
fused to pay it. Can the holder of the check enforce payment? 

A. No. A bank cashier has no authority to certify a post-dated 
check. Where a post-dated check is certified before maturity, it carries 
notice to all that the certification is beyond the officer’s authority. Clark 
National Bank v. Bank of Albion, 52 Barb. (N. Y.) 592; 37 B. L. J. 
750, 32 B. L. J. 855, § 263 B. L. J. Digest. 





STOPPING PAYMENT OF CHECK 


Q. Is a bank liable to its depositor in neglecting to stop payment 
of a check where the number of the check is incorrectly stated in the 
stop payment order? 

A. No. The bank is not liable even though the check is correctly 
described in all other particulars. John H. Mahon Company v. Hunt- 
ington National Bank, Ohio, 23 N. E. Rep. (2d) 638. 57 B. L. J. 76, 
§ 1464 B. L. J. Digest (1941 Supplement). 





PRESENTMENT FOR ACCEPTANCE 


Q. Is it necessary to present for acceptance a bill of exchange pay- 
able on demand? 

A. No. Presentment for acceptance may be made on day of ma- 
turity. Plato v. Reynolds, 27 N. Y. 586. 20 B. L. J. 8; 31 B. L. J. 516, 
§ 1286 B. L. J. Digest. 





OVERDRAFTS 


Q. Where a depositor presents a check for an amount larger than 
the deposit, is the bank required to make any payment whatever thereon? 

A. No. Eads v. Commercial National Bank, Ariz., 266 Pac. Rep. 
14. 45 B. L. J. 579, § 1226 B. L. J. Digest. 





PRESENTMENT FOR PAYMENT 


Q. Apart from making collection what is the object of presenting 
a bill or note for payment? 

A. Presentment for payment is necessary to charge persons second- 
arily liable on the instrument. N. I. L., Sec. 70. 





NOTICE OF DISHONOR TO ACCOMMODATION INDORSER 


Q. Is an accommodation indorser entitled to notice of dishonor ?. 


A. Yes. Braley v. Buchanan, 21 Kans. 274, 17 B. L..J. 80,.29 
B. L..J. 836, 37 B. L. J. 675, 39 B. L. J..849, §. 1012 B. L..J.. Digest. . 









BOOK REVIEWS 


Gift Taxation in the United States. By C. Lowell Harriss. Published 
by American Council on Public Affairs, 1734 Eye St. N. W., Wash- 
ington, D. C. 1940. Price, cloth edition $3.00; paper edition $2.50. 


One of the most controversial and widely discussed subjects in the 
field of taxation, namely gift taxation, has at last been intelligently and 
expertly written for those persons who have long despaired of ever find- 
ing a publication sufficiently understandable. 

The author, in Chapter I, clearly sets forth the effect and necessity 
of gift taxes. He states that ‘‘fundamentally, a gift tax is protective; 
its main function being to strengthen the death (estate and inheritance 
taxes) and income taxes. Its value does not rest primarily upon the 
revenue it directly produces. By checking avoidance of death and in- 
come taxes, it may indirectly increase the revenues by a far greater 
amount than its own direct yield.’’ The chapter entitled ‘‘Why Gift 
Taxes’’ should be given wide publicity because of the rational and 
logical reasoning found therein for the existence of gift taxes, a levy 
which many people to this day think unwarranted. 

The chapters on ‘‘Gifts in Contemplation of Death’’ and ‘‘Gifts to 
Take Effect at Death’’ contain a detail discussion of the particular prob- 
lems arising in these two classes with many valuable annotations. The 
author also discusses at great length and in detail the structure of the 
Federal Gift Tax with many annotations and illustrations of the various 
sections of the Federal Gift Tax Law. 

The most interesting and of course the one subject that one naturally 
expects to be included in a work of this sort is ‘‘ What is not included in 
the gift tax base?’’ Here again, in a chapter entitled, ‘‘The Federal 
Gift Tax, Deductions, Exclusions and Exemptions’’—the same under- 
standable language is evident in explaining the complicated problems 
such as, ‘‘what deductions from the gross estate can be made in com- 
puting the net amount taxable when a gift is made, what type of gifts, 
such as charitable, educational, literary, ete., are exempt and what 
types of property (such as corporate bonds and U. S. Government ob- 
ligations owned by non-resident aliens, ete.) transferred as gifts are 
excluded from gift taxation.’’ A discussion of the important problem 
of valuation and other related problems affords the reader with a 
valuable guide in valuating property for gift tax transfer. 

There is also included a very interesting and informative chapter 
on ‘‘State Taxation of Gifts’’—especially, the section dealing with the 
‘‘Taxing Jurisdiction of the States,’’ and here I quote a few lines to 
give you an idea of the scope of the text: ‘‘Of primary concern to a 
state considering a gift tax is the answer to the question: What prop- 
erty can a state reach by its gift tax? There are two aspects—the legal 
and the economic. The legal aspect has as yet received little attention 
from either the state or the federal courts. Decisions on. somewhat 
similar points have been rendered for the death taxes, but it does not 
necessarily follow that the same law applies and recent decisions may 
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reopen some of the questions. Some state constitutions may set limits, 
but the general issue is the limit to state power set by the federal 
constitution.’”? The chapter on ‘‘Minimizing Taxes’’ is decidedly in- 
formative with concrete illustrations of transfer and income tax prob- 
lems. The concluding chapters outline the results of the federal gift 
tax and the proposals for change in the law and here again the same 
clarity of expression and intelligent outline of facts is evident. 

In short this book should be on ‘‘the must read list’’ of lawyers, trust 
officers, economists, accountants and insurance agents and even the 
layman who is interested in the problems of gift taxation. 


To Will or Not to Will. By Joseph E. Bright. Published by Dennis 

& Co., Inc., Buffalo, N. Y. 

This book contains over 100 references to testamentary points, famous 
wills, humorous wills, quaint and curious wills and wills that failed, 
with a brief treatise on the origin of wills and a valuable chapter on 
estate planning. Collected from the scrapbook of the author these 
entertaining wills were first printed for private distribution. The in- 
teresting case histories taken from the author’s own experiences are a 
refreshing change from the reading of pedantic and ponderous legal 
textbooks and afford the reader an unusually illustrative series of in- 
structive lessons on the importance of estate planning. Price $2.00. 


Estate Planning to Minimize Taxes. By Morse Garwood. Published 
by Prentice-Hall, Inc., New York, N. Y. 1940. Price $3.50. 

This book is designed to explain the fundamentals of income, estate 
and gift taxes in order to enable the lawyer, the trust officer and the 
insurance underwriter to plan for his client a program which will result 
in minimizing the latter’s taxes. Estate, gift, and income taxes are 
explained in order. The application of the tax rules to insurance and 
trust problems is explained as well as illustrated. A great variety of 
problems is presented. Each of them has been taken from an actual 
case, so that the reader of the book may profit from the experiences, the 
well-thought out and successful plans, and the mistakes of others. 


Trust Business in Common Law Countries. By Gilbert T. Stephenson, 
director, trust research department, The Graduate School of Bank- 
ing. Published by Research Council of the American Bankers Asso- 
ciation, New York, N. Y. 1940. Price $5.00. 

This is the first book ever published on the status of trust business 
in our own and other common law countries. The contents of this book 
are indicative of diligent research by the author over a period of ten 
years of the subject of trust business in common law countries which 
include the English-speaking countries of the British Commonwealth 
of Nations and the United States of America. 

The trust business in each of the common law countries is presented 
under sixteen topical heads, as follows: Historical background, trust 
institutions, trust functions, trust policies, trust compensation, trust 
legislation, trust statistics, trust earnings, trust supervision, trust pro- 
motion, trust education, trust literature, trust associations, trust 
branches, distinctive features and conclusions. The method of presenta- 
tion adopted seems to lend itself alike to individual study of country by 
country and to comparative study of country by country and of topic 
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by topic. While a study of the trust business in the common law coun- 
tries shows that it is basically similar, nevertheless, there is much to 
be learned from the distinctive features of trust business being developed 
in each of the countries. 


Credit Manual of Commercial Laws. The new and enlarged 1941 edi- 
tion of Credit Manual of Commercial Laws is published by the 
National Association of Credit Men, 1 Park Avenue, New York, 
> & 


One of the new features of the 33rd annual edition is the complete 
discussion of the sales and use taxes in the several states with a complete 
table showing the important features of these levies. The new Excess 
Profits Tax just passed by Congress is summarized by an authority in 
the accounting field. 

This new edition is designed as a handbook for business executives 
rather than a law text. It is divided into eight important divisions: 
Contracts and Sales; Secured Contracts; Conditional Sales; Chattel 
Mortgages; Lease Contracts, ete.; Collections ; Insolvency ; Public Work; 
Federal Regulations; Forms and a very complete 24 page index. It 
has the added feature of a thumbnail or dictionary index cut into the 
face of the Manual so as to provide a ready reference to the eight 
divisions. 

The Credit Manual of Commercial Laws is written in layman’s 
language to give the business man a working knowledge of the laws 
affecting trade. 

The price of the 1941 edition, containing 800 pages, is $6.50. 


Trusts in the Conflict of Laws. By Walter W. Land, director of -the 
trust division of the American Bar Association’s Section of Real 
Property, Probate and Trust Law. Published by Baker, Voorhis 
& Co., Inc., New York, N. Y. 1940. Price $6.00. 

This is a complete and practical treatise written for the use of 
lawyers, trust officers, and others who deal with testamentary and inter 
vivos trusts. The book deals with the validity, construction, administra- 
tion, and taxation of trusts of real property, trusts of tangible personal 
property and trusts of intangible personal property. It is particularly 
helpful with respect to what law governs in trusts having elements in 
two or more states and to what extent the parties can control the selec- 
tion of the state whose law is to apply. 


Building Business for Your Bank. By Milton Wright. Published by 
The Public Relations Council, American Bankers Association, New 
York, N. Y. 

A 10-unit course with a manual for leaders of study and discussion 
groups. 1 to 19 sets, $2.50 per set; 20 to 49 sets, $2.25 per set; 50 to 
99 sets, $2 per set; 100 sets and over, $1.75 per set. The course of study 
was prepared to satisfy banking’s need for a definite plan by which 
both new customers and more business from old customers can be ob- 
tained to offset rising business costs and lowered profits. The success- 
ful ideas of more than 200 bankers who have developed new methods of 
getting business are woven together in one plan by which staff mem- 
bers can be trained to play a vital part in discovering and developing 
new business opportunities. 





